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REFERES'S MINUTE SHEET . «+ © « « 
ORDER DENYING PETITION FOR REVIEW . 
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PETITION FOR LEAVE TO SUSPEND FILING 


RELEVANT DOCKET ENTRIES. . 

1. That part of Trustee's Report dated 10 June 1959 and filed 11 
June 1959, denominated paragraph 2B on pages 4 and 5 of the said Report. 
2. Proof of Claim of Oma C. Rrown, filed June 17, 1959. 


3. Proof of Claim of Marion B. Booth, filed June 17, 1959; 


4. Proof of Claim of Jeanette B. McCusker, filed July 1, 1959. 
5. Exceptions and Counterclaim to Claims of Oma C. Brown, Jeanetter 
B. McCusker and Marion B. Booth, filed May 2, 1960. 
6. Additional Counterclaim to Claims of Oma C. Brown, Jeanette B. 
McCusker and Marion B. Booth, filed May 24, 1960. 
7. Motion to Dismiss Counterclaim and Additional Counter claim for 
failure to join indispensable parties together with Exhibits A,|B and C, 
attached thereto, filed June 16, 1960. 
8. Motion to dismiss objection and counterclaim and additional 
counterclaim of trustee, filed June 20, 1960. 
9. Memorandum in opposition to motion to dismiss counterclaim and 
additional counterclaim for failure to join indispensable parties, filed 
June 21, 1960. 
10. Memorandum of points and authorities in opposition to motion 


to dismiss objection and counterclaim and additional counterclaim of 


trustee, filed June 21, 1960. 


lL. Order overruling claimants' motion to dismiss trustee’s counter- 
claims, dated June 30, 1960, filed June 30, 1960. 
12, Petition to review referee's order, filed July 5, 1960. 

13. Certificate of referee on petition to review, filed July 19, 
1960. 
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14. Referee's Mimte sheet on mtions to dismiss, filed July 
19, 1960. 
15. Order denying petition for review and affirming referee in 


bankruptey, filed October 19, 1960. 
16. Notice of Appeal, filed November 4, 1960. 


17- That part of Trustee's petition for leave to suspend filing 
of Bi-Monthily Accounts stating that only remaining asset; in the estate 
of the bankrupt is the counterclaims against appellants, filed August 
23, 1960. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Bankruptcy Court 


In The Matter of: 


THE THIRTEEN HUNDRED CORPORATION 


fee se os ef om ee e6 se 08 80 


TRUSTEE'S REFORT 
Filed June 11, 1959. 
To: Honorable Matthew F. McGuire, Judge: 
* * 
B. Misconduct 

The Trustee finds that as of November 12, 1958, the date 
upon which the debtor sold its certain four (4%) pieces of real) estate 
and certain security holdings, it was legally insolvent in that it was 
unable to pay its debts as they became due in the usual course of busi- 
ness. On that same date the debtor purchased from one of its stock- 
holders 1,600 shares of its own capital stock for the sum of $16,000.00 


and further redeemed $3,000.00 of debentures which were not then due to 


be redeemed. This payment of $19,000.00 to the stockholder reduced the 


net assets of the corporation to an amount less than the sum of the 
debtor's stated capital and its paid in surplus. It has not yet been 
finally determined whether the purchase of stock as referred to above 


oho 


actually reduced the net assets of the corporation to an amount less 
than its stated capital. 

A corporation is prohibited from purchasing or otherwise 
acquiring shares of its own stock when by doing so its net assets would 
be reduced below the sum of its stated capital and paid in surplus. 

D. C. Code, Title 29, §90Ka (1951 BA. as amended) 

Directors of a corporation who vote for or assent to the 
declaration of any dividend or other distribution of assets to its 
shareholders which renders the corporation insolvent or reduces its net 
assets below its stated capital shall be jointly and severally liable 
to the corporation for the amount of such dividend which is paid or the 
value of such assets which are distributed, to the extent that the 


corporation is thereby rendered insolvent or its net assets are reduced 


below its stated capital. D.C. Code, Title 29, §918(a) (2) (1951 Hi. 


as amended) 

It is the opinion of the Trustee that a cause of action 
lies against the officers and directors of the debtor who participated 
in the acquiring of the stock and debentures from one of its stockholders 
on November 12, 1958 \and that e further cause of action may lie against 
the said stockholder ‘for the return of the monies paid to her by way of 
a preference in view/of the then insolvent condition of the debtor 
corporation. 
DATED June 10, 1959 Respectfully submitted 


[sf S. David Rubenstein 
S. DAVID RUBENSTEIN 


Trustee 
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PROOF OF CLAIM 
Filed June 17, 1959. 

STATE OF MARYLAND 

COUNTY OF 


I, the undersigned, OMA C. BROWN, of Apartment 101, 5620 Chillum 
Heights Drive, Hyattsville, Maryland, being first duly sworn, on oath 
depose and say: 

1. That the above named debtor corporation was, at and before 
the filing of the petition herein for reorganization under Chapter X 
of the Bankruptcy Act, and still is justly and truly indebted to said 
deponent as one of three joint owers with right of survivorship in the 
sum of $22,000 together with interest at the rate of eight per cent 
(8%) from August 1, 1958. 

2. That the consideration for said debt is money loaned and 


advanced to the corporation pursuant to the terms and conditions of its 
original debenture Number 2 for $25,000 of its five year, eight per cent 
(8%), registered debentures due on December 31, 1962, and issued in 
January of 1958 by said corporation. 
3. In November of 1958 the said Certificate No. 2 for $25,000 
shares of the registered debentures of the debtor was surrendered to 


said corporation, $3,000 of said debenture having been sold, with the 


request that a new debenture in the face amount of $22,000 be issued in 
the joint names of Oma C. Brown, Marion B. Booth and Jeanette 5B. McCusker 
as joint tenants with right of survivorship and not as tenants in common. 
Said new debenture has never been issued to said joint tenants nor has the 
old debenture been returned to them. 
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h. That no part of said debt in the amount of $22,000 except 
interest thereon to August 1, 1958, has been paid. 

5. That there are no setoffs nor counterclaims to said debt. 

6. That depdnent does not hold and has not had nor has any 
person by her order or to her knowledge or belief for her use had or 
received any security!or securities for said debt except the debenture 


hereinabove referred to. 


SUBSCRIBED and SWORN TO before me this day of June, 1959. 


LS 


Notary Public 
My Commission Expires: 


PROOF OF CLAIM 
Filed June 17, 1959 
STATE OF MARYLAND 
COUNTY OF PRINCE GEORGES 


I, the undersigned, MARION B. BOOTH, 5401 - 20th Avenue, 
Avondale Terrace, Hyatteville, Maryland, being first duly sworn, on 


oath depose and say: 


1. That the above named debtor corporation was, at and before 


the filing of the petition herein for reorganization under Chapter X of 
the Bankruptcy Act, and still is justly and truly indebted to said 


Pe, ae 


deponent as one of three joint owners with right of survivorship in the 


sum of $22,000 together with interest at the rate of eight per cent (8%) 


from August 1, 1958. 
2. That the consideration for said debt is money loaned and 
advanced to the corporation pursuant to the terms and conditions of its 
original debenture Number 2 for $25,000 of its five year, eight |/per cent 
(8%), registered debentures due on December 31, 1962, and issued in 
January of 1958 by said corporation. 
3. In November of 1958 the said Certificate No. 2 for $25,000 
shares of the registered debentures of the debtor was surrendered to 
said corporation, $3,000 of said debenture having been sold, with the 
request that a new debenture in the face amount of $22,000 be issued in 
the joint names of Oma C. Brown, Marion B. Booth and Jeanette B. McCusker 
as joint tenants with right of survivorship and not as tenants in common. 
Saia new debenture has never been issued to said joint tenants nor has 
the old debenture been returned to them. 
4h. That no part of said debt in the amount of $22,000 except 
interest thereon to August 1, 1958, has been paid. 
5. That there are no setoffs nor counterclaims to saifi debt. 
6. ‘That deponent does not hold and has not had nor has any person 
by her order or to her knowledge or belief for her use had or received any 
security or securities for said debt except the debenture hereinabove 


referred to. 


Marion B. Booth 


SUBSCRIBED and SWORN TO before me this day of June, 1959. 


Notary Public 
My Commission Expires: 


Filed duly 1, 1959. 
STATE OF CALIFORNIA 


COUNTY OF MARIN 


I, the undersigned, JEANETTE B. McCUSKER, of 721 Del Ganado Road, 
San Rafael, California, being first duly sworn, on oath depose and say: 

1. That the above named debtor corporation was, at and pefore 
the filing of the petition herein for reorganization umer Chapter X of 
the Bankruptcy Act, and still is justly and truly indebted to said 
deponent as one of three joint owners with right of survivorship in the 
sum of $22,000 together with interest at the rate of eight per cent (8%) 
from August 1, 1958. 

2. That the consideration for said debt is money loaned and 
advanced to the corporation pursuant to the terms and conditions of its 
original debenture Number 2 for $25,000 of its five year, eight per cent 
(8%), registered debentures due on December 31, 1962, and issued in 
January of 1958 by said corporation. 

3. ‘In November of 1958 the said Certificate No. 2 for $25,000 
shares of the registered debentures of the debtor was surrendered to said 
corporation, $3,000 of said debenture having been sold, with the request 
that a new debenture in the face amount of $22,000 be issued in the 
joint names of Oma C. Brown, Marion B. Booth and Jeanette B. McCusker 


as joint tenants with right of survivorship and not as tenants in common. 


Said new debenture has never been issued to said joint tenants nor has the 


ola debenture been returned to them. 
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4. That no part of said debt in the amount of $22,000 except 
interest thereon to August 1, 1958, has been paid. 

5. That there are no setoffs nor counterclaims to said debt. 

6. ‘That deponent does not hold and has not had nor has any 
person by her order or to her knowledge or belief for her use or 
received any security or securities for said debt except the debenture | 


hereinabove referred to. 


[sf Jeannette B. McCusker 
Jeanette B. ker 


STATE OF CALIFORNIA, } 
ss 


County of Marin ) 
On this 15th day of June in the year one thousand nine hundred 
and Fifty Nine before me, the undersigned, a Notary Public in and for the 
County of Marin, State of California, duly commissioned and sworn, 
personally appeared Jeannette 8B. McCusker known to me to be the person 
whose name is subscribed to the within instrument and acknowledged to me 
that she executed the same. 
IN WITWESS WHEREOF I have hereunto set my hand and affixed ny 
official seal in the County of Marin the day and year in this certificate 


first above written. 
/s/ Elizabeth DeBaun 


Notary Public in and for the County of Marin, State of California. 


My Commission Expires 6-28-59. 
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EXCEPTIONS AND COUNTERCLAIM TO CLAIMS 
OF OMA C. BROWN, JEANNETTE B. McCUSKER 
AND MARION B. BOOTH 

Filed May 2, 1960. 


TO THE HONORABLE JOHN A. BRESNAHAN, Referee in Bankruptcy: 


S. David Rubenstein, Trustee in Bankruptcy in the above- 


captioned proceeding,’ excepts to the allowance of Proofs of Claim filed 
in the above-captioned proceeding by 

Oma C. Brown 

Apt. 101, 5620 Chillum Heights Drive 

Hyattsville, Maryland 

Jeannette B. McCusker 

72l Del Ganado Road 

San Rafael, California 

Marion B. Booth 

5401-20th Avenue 

Avondale Terrace 

Hyattsville, Maryland 
and counterclaims thereto. Your Trustee excepts to the allowance of 
said claims, and counterclaims for judgnent against said claimants for 
the reasons hereinafter set forth: 

1. JURISDICTION: This Court has jurisdiction, by virtue of 
the filing of Proofs of Claim for each of the afore-named claimants by 
reason of the filing! by them and each of them of individual Proofs of 
Claim, the filing thereof taking place on the 17th day of June, 1959, in 
the matter of Oma C. Brown and Marion B. Booth, and on the ist day of 
July, 1959, in the matter of Jeannette B. McCusker. 

2. STATEMENT OF FACTS: Each of said claimants: has filed an 
identically worded Proof of Claim seeking allowance of claims, each in 
the amount of $22,000.00, for alleged debt of the bankrupt corporation 


to each of them for money loaned and advanced to the corporation pursuant 
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to the terms and conditions of its original debenture No. 2 in the face 
amount of $25,000.00, payable to the three above-named claimants as 
joint tenants with right of survivorship and not as tenants in common, 
said debenture being one of bankrupt's 5-year 8% bonds due December 31, 
1962, the debenture in question being issued on January 15, 1958, and 
identified as "Registered Bond". 
As alleged in the Proofs of Claim filed, the said debenture was 
surrendered to the corporation in November, 1958, for which the|said 
claimants received the sum of $3,000.00, leaving an unpaid balance of 
$22,000.00 to be represented by a new debenture in said amount to be 
issued as the original debenture was issued. 


3. EXCEPTIONS: Your Trustee herein excepts to the allowance of 


these claims, each in the sum of $22,000.00, for reasons hereinafter 


stated: 
(a) The said claims are mde individually by the said 

claimants on individual Proofs of Claim and not jointly in the manner in 
which the said claimants originally held the debenture referred) to and 
in the manner in which the claimants maintained their claims should be 
considered in respect to the unpaid $22,000.00 for which they claim a 
new debenture. Accordingly, each of said claims is defective in form 

and substance for the aforesaid reason. 

4. COUNTERCLAIM: Your Trustee hereby counterclaims for the 

sum of $19,000.00 for reasons hereinafter stated: 
(a) The said claimants, jointly acting through Oma C. 

Brown, received a payment from the corporation in November, 1958, which 


payment is void or voidable pursuant to the terms of the Bankruptcy Act; 
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and said claimants are not entitled to have their respective claims 
allowed until they surrender such payment to the Trustee herein. That 

is to say, in November, 1958, the corporation caused to be paid unto 

oma C. Brown (acting for and on behalf of herself and the other two joint 
tenants herein) the sum of $19,000.00, representing the redemption of 
the stock owned by the ‘said claimants herein in the same manner as the 
above-described debenture, for which the said claimants paid the sum of 
$16,000.00 for 1600 shares @ $10.00 per share, and the redemption of 
$3,000.00 worth of the $25,000.00 debenture owned by said claimants 
jointly. 

(b) Redemption by the corporation of said capital common 
stock of the corporation owned by the said claimants and identified as 
Certificate No. 6 for 1600 shares, issued the 4th of February, 1958, was 
from funds of the corporation and resulted in the impairment of its 
capital contrary to its own Articles of Incorporation and the law of the 
District of Columbia under Title 29 of the District of Columbia Code 
respecting redemption of stock. 

(c) The said claimants, acting through their several 
counsel, were upon notice of the limitation of the corporation, a District 
of Columbia corporation organized December 3, 1957; and in claiming, 
accepting and receiving the aforesaid payment of $19,000.00 under said 
circumstances, did so contrary to law, and said transaction is voidable 


by this Court under the provisions of the Bankruptcy Act. 


WHEREFORE, the premises considered, it is prayed: 


(1) That the several claims of Oma C. Brown, Jeannette B. 


McCusker and Marion B. Booth, filed in the above-captioned proceeding, 
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each in the sum of $22,000.00, be disallowed and expunged under 

provisions of the Bankruptcy Act: 
(2) That your Trustee in Bankruptcy be awarded a judgment 

against Oma C. Brown, Jeannette B. McCusker and Marion B. Booth, and each 


of them, in the sum of $19,000.00, plus interest from November, / 1958, at 


6% plus costs of this proceeding. Provided, however, that if said judgment 


shall be satisfied by payment to your Trustee within thirty (30) days from 
the entry thereof, the said Oma C. Brown, Jeannette B. McCusker) and 
Marion B. Booth shall be permitted to file a Proof of Claim in the amount 
of the sum so paid, otherwise that no claim therefor be allowed). 
AND for such other and further relief as the Court may deem 


just and proper. 


fs/ S. David Rubenstein 
S. David Rubenstein 


Trustee in Bankruptcy 


/s/ Samuel M. Greenbaum 


Samuel M. Greenbaum 
Counsel for the Trustee 


ADDITIONAL COUNTERCLAIM TO CLAIMS OF 
OMA C. BROWN, JEANNETTE B. McCUSKER AND 
MARION B. BOOTH 
Filed May 24, 1960 
TO THE HONORABLE JOHN A. BRESNAHAN, Referee in Bankruptcy: 
S. David Rubenstein, Trustee in Bankruptcy in the above-captioned 
proceeding, makes this additional Counterclaim to the claims of Oma C. 
Brown, Jeannette B. McCusker and Marion B. Booth, and for grounds there- 


for respectfully represents: 
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1. Summary jurisdiction of this Court is invoked pursuant to 
the invoking of this jurisdiction originally by the said claimants in 
filing Proofs of Claim in this proceeding. 

2. This Counterclaim is in addition to and not in lieu of the 
Counterclaim heretofore filed premised upon violation of the Corporation 
Act of the District of Columbia (Title 29, D. C. Code). 

3. This Counterclaim is premised upon & preferential payment 
by this corporation of its property; that is to say, the sum of $19,000.00, 
paid subsequent to 4 months preceding the filing of the involuntary 
Reorganization Petition, the effective date of bankruptcy, and subsequent 
to November 10, 1958, by said corporation to Oma C. Brown, Jeannette B. 
McCusker and Marion B, Booth, creditors of said corporation, in 
redemption of 1600 shares of stock, $10.00 per share, and in redemption 
of $3,000.00 worth of! debentures owned by said claimants as alleged in the 
originally asserted Counterclaim which is adopted herein by reference. 

The said payment was made on account of an antecedent obligation arising 
upon said stock and debentures and was, in effect, anticipating payment 


not then due. The said payment was made at a time that the corporation 


was insolvent, and the effect of said payment was to prefer said claimants 


by enabling them to obtain a greater percentage of their debt than other 
creditors of the same class. 

4, The safd claimants, at the time when the payment and 
transfer of funds of the bankrupt was made, or their agent or representa- 
tive acting in reference thereto, had reasonable cause to pelieve that 


the debtor was then insolvent. 
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WHEREFORE, the premises considered, it is prayed that this Court, 
upon hearing, enter judgment in favor of counterclaimant, the Trustee in 
Bankruptcy, decreeing: 

(1) That the transfer of the sum of $19,000.00 to Oma C. Brown, 
Jeannette B. McCusker and Marion B. Booth, claimants, constitutes a 
preferential payment and is void under Section 60 of the Bankruptcy Act; 

(2) That the Trustee in Bankruptcy, counterclaimant, have a 
judgment against the said claimants and each of them in the sum of 


$19,000.00 plus interest from November 19, 1958, and costs herein; 


(3) ‘That the claims filed in the sum of $22,000.00 each by 


the said claimants be disallowed and expunged unless the said claimants 
shall surrender such preferential payment; 
(4) ‘That the claimants be required to satisfy any judgment 
entered herein within 30 days from the entry thereof, or failing satis- 
faction within such period of time, that they be denied leave to file 
@ claim in this proceeding for the amount of the judgment entered if 
satisfied subsequent to said 30-day period; 
(5) And for such other and further relief as this Court my 


deem just and proper. 


nr Fe aEEEnanS EERE 


S. David Rubenstein 
Trustee in Bankruptcy 


[s/ Samuel M. Greenbaum 
Samuel M. Greenbaum 


Attorney for the Trustee 
hOl Tower Building 
Washington 5, D. C. 


pee a 


MOTION TO DISMISS COUNTERCLAIM AND ADDITIONAL | 
COUNTERCLAIM FOR FATLURE TO JOIN INDISPENSABLE PARTIES 


Filed June 16, 1960. 

Come now Oma C. Brown, Jeannette B. McCusker and Marion B. Booth, 
by and through their counsel, and move this Honorable Court for an order 
dismissing both the Counterclaim and Additional Counterclaim filed herein 
against them by the Trustee in Bankruptcy in the captioned matter, and 
for reasons thereof, state as follows: 

1. That the Trustee in Bankruptcy has failed to join indis- 
pensable parties. 

2. That the! payment to the said Oma C. Brown, Jeannette B. 
McCusker and Marion B.|Booth, alleged in the Counterclaim to have been 
made in violation of the District of Columbia Corporation Law, was the 
subject matter of an agreement dated the 8th day of November, 1958, @ 
modification of the aforesaid agreement dated the 10th day of November, 
1958 and an escrow agreement dated the 13th day of November, 1958, said 
agreements being attached herewith as Exhibits A, Band C respectively. 

3. That the payment to the said Oma C. Brown, Jeannette B. 
McCusker and Marion B.' Booth, alleged in the Additional Counterclaim to 
have been a preferential payment and thereby voidable under the Bankruptcy 
Act, was the subject matter of the same agreements set forth in paragraph 
2 above and attached herewith as Exhibits A, B and C respectively. 

4, That as my be seen from a reading of the attached exhibits, 
there were several parties to the aforementioned agreements, none of whom 
bave been joined in tis matter, that is to say, other than the bankrupt 


and the respondents above, and all of the parties to these agreements are 
indispensable to a proper disposition of this matter. 


| 
a fe/—Baward_A. Dragon 
B. Woodruff Weaver ward A. Dragon 


Attorney for Jeamnette B. McCusker Attorney for Oma C. Brown 
and Marion B. Booth 
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MEMORANDUM OF AGREEMENT 


This Agreement, made and entered into as of the Sth day of November, 
1958, by and between all of the officers, directors, stockholders and 
debenture holders of the Thirteen Hundred Corporation, hereinafter 


sometimes called Thirteen Hundred, and Mellichampe Printing & Litho 


Corp., hereinafter sometimes called Mellichampe, Corporations duly 


organized and existing under and by virtue of the laws of the United 
States applicable to the District of Columbia, and said Corporations, 
parties of the first part, and C. H. Richmond, Jr. of Washington, D. C., 
party of the second part; 

WITNESSETH: 

WHEREAS, the Corporations are in need of financial assistance in 
order to continue their operations and to meet the demands of one of 
their stockholders and debenture holders, Oma C. Brown; and 

WHEREAS, the parties of the first part believe it to be desirable 
to borrow money secured on assets of Thirteen Hundred or its subsidiary's 
and to dispose of some of its property upon such terms as are deemed as 
advantageous as possible; and 

WHEREAS, some of the parties of the first part have approached the 
party of the second part and requested his financial assistance |for the 
purposes aforesaid; and 

WHEREAS, the second party is willing to furnish such financial 
assistance upon the terms and conditions hereinafter set forth, jall of 
which have been agreed upon after lengthy negotiations; now then 

IT IS HEREBY MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO 


AS FOLLOWS: 
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FIRST: HH. Lynn Womack and the Thirteen Hundred Corporation hereby 
represent and warrant as follows: 

A. That the consolidated balance sheet of the Thirteen Hundred 
Corporation and Mellichampe Printing & Litho Corp., its wholly owned 
subsidiary, as of September 30, 1958, a copy of which, certified to 
without audit by Seymour A. Kaufman, is attached hereto, made a part 
hereof and marked Exhibit A, is true and correct, properly reflects the 
financial conditions of the Corporations as of that date, and that there 
bas been no material deterioration in the Corporations’ financial 
conditions since that date. 

B. That the Thirteen Hundred Corporation has good and marketable 
title to all of the real estate listed on Exhibit A, and that the same 
is free and clear of all encumbrances other than the first and second 
trusts listed on Exhibit A under "Fixed Liabilities". 

C. That the Polytronics Research, Inc. stock listed on Exhibit A 
consists of 27,000 shares of the common capital stock of said Corporation; 
that Thirteen Hundred's remaining cost to be recovered on said stock is 
not in excess of $500.00; that the Polytronics Research, Inc. bonds listed 
on Exhibit A are two in number of the face amount of $1,000.00 each, and 
are convertible into the stock of that Corporation; and that Thirteen 
Eumdred has good and marketable title thereto. 

D. That the Thirteen Hundred Corporation and Mellichampe Printing 
& Litho Corp. are both corporations duly organized and existing under 
the laws of the United States applicable to the District of Columbia and 


are in good standing; that the Thirteen Hundred Corporation has an 


authorized capitalization of 175,000 shares of Ten Cent par value common 
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voting stock, of which 140,000 shares are issued and outstanding, and 
of 1,000 shares of One Hundred Dollar par value preferred stock,| none of 
which is issued and outstanding; and that Mellichampe Printing & Litho 
Corp. has an authorized capitalization of 1,000 shares of Ten Cent par 


value common voting stock, all of which is issued, outstanding and held 


by the Thirteen Eundred Corporation. 
E. That attached hereto and made a part hereof, and marked Exhibit 

B, is a list of the unencumbered printing equipment, excepting as otherwise 

indicated therein, owned by Mellichampe Printing & Litho Corp., which is 

in fact unencumbered, excepting as otherwise therein indicated, jand which 

has a reasonable replacement value of in excess of $30,000.00. 
F. That the signatories to this Agreement are in fact all |jof the 

officers, directors, stockholders and debenture holders of the Thirteen 

Hundred Corporation and Mellichampe Printing & Litho Corp. 
SECOND: The parties of the first part hereby agree to sell and 


the party of the second part hereby agrees to buy the following assets 


of the Corporations for $10,000.00 upon the terms and conditions 


hereinafter set forth: 
(1) 2715 and 2717 Connecticut Ave., N. W., Washington, D.|C., 
property located on Dove Street, South, in Alexandria, Virginia, and on 
Little River Road, (Route #236) Annandale, Virginia, in acco ce with 
the descriptions set forth in the deeds to the Corporation now of record 
and subject to the First and Second Trusts of record. 


(2) 27,000 shares of the common capital stock of Polytronics 
Research, Inc; and 


(3) ‘wo $1,000.00 Convertible Bonds of Polytronics Research, Inc. 
provided, however, that the party of the second part shall, upon the 
delivery of the Polytronics securities mentioned above, and upon the 


recording of the deeds to said real estate and the disbursement of the 
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net proceeds of said sum by Lawyers’ Title Insurance Corporation in 
accordance with paragraph Fifth hereof, lease back all of said real 
estate to the Corporations upon the following terms and conditions: 


1. The lease shall rum for five (5) years. 


2, The rental shall be $200.00 per month coumencing November 15, 


1958, plus direct payment by the Thirteen Hundred Corporation 

of all payments of principal and interest required to be made 

on the First and Second Trusts against said properties, of the 
cost of insurance equal to the value of the improvements on said 
properties, of taxes, general and special levied against said 
properties, and of the cost of maintenance. 

Thirteen Hundred shall have the right to sublease said properties, 
but for terms not exceeding one year. 

{Thirteen Hundred shall have the option to repurchase said 
properties at any time during the period of said lease for 
$40,000.00, subject to the remaining balance due on the present 
First ana Second Trusts, upon thirty (30) days notice in writing 
of the intention so to do, and upon payment of the option price 
of $40,000.00 in cash; provided, however, that the party of the 
second part way, at any time after the first year of the lease, 
sell any or all of said parcels of real estate free of the 
Corporation's option, if he receives a bonafide purchase offer 
therefor and’ gives the Corporation thirty (30) days notice thereof 
in writing, and if within said thirty (30) days the Corporation 
does not elect to purchase said property or properties upon 


terms and conditions identical to those contained in said purchase 
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offer. In the event of sale of less than all of said parcels, 
pursuant to a bonafide purchase offer, whether or not the 
Corporation exercises its right of first refusal, the option 
price shall be reduced in accordance with the following schedule: 


(a) If 2715 Connecticut Ave., N.W. is so sold, the 
reduction shall be $16,000.00. 


(vo) If 2717 Connecticut Ave., N.W. is so sold, the 
reduction shall be $11,600.00. 


(c) If the Amandale, Virginia, property is so sold, 
the reduction shall be $6,100.00. 


(a) If the Alexandria, Virginie, property is so sold, 
the reduction shall be $6,300.00. 


THIRD: The party of the second part agrees to lend and the Corpora- 


tions agree to borrow the sum of $20,000.00, to be evidenced by ja five-year 


promissory note bearing interest at 6% per annum, interest only |to be 
paid in monthly installments for the first year thereof; equal monthly 
installments of principal and interest to be paid during the last four 
years of the term in such amounts as to provide for complete amortization 
of the principal over said four-year period. Said note shall be secured 
vy a chattel mortgage on the printing equipment listed on Exhibit B 
attached hereto. 
FOURTH; As soon as practicable after the execution of this Agreement 
by all of the parties hereto, Thirteen Hundred shall cause to be prepared 
a note and chattel mortgage consistent with the provisions of paragraph 
Third hereof, which shall be submitted to the party of the second part 
for his approval as to form and content, which approval shall not be 
unreasonably withheld. Such note and chattel mortgage shall be) executed 


for Thirteen Hundred and Mellichampe by the respective Presidents and 
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Secretaries theeeof. Upon approval of said note and chattel mortgage 

as to form and content, the same shall be delivered to the second party 

for recording of the chattel mortgage. Simultaneously with such delivery, 
the second party shall deliver his certified check payable to Thirteen 
Hundred and Mellichampe in the sum of $20,000.00 to Robert Sheriffs Moss, 

who shall bold the same as Escrow Agent for Thirteeen Hundred, Mellichampe 
and the second party and shall deliver the same to Thirteen Hundred and Melli- 
champe upon receipt of advice from the Iewyers Title Insurance Corporation 

of the disbursement of the proceeds of the $10,000.00 deposit pursuant to 

the provisions of paragraph Fifth hereof. 


FIFTH: At the same time as the delivery of the note and chattel 


mortgage described in paragraph Fourth hereof, the Thirteen Hundred Corpo- 


ration shall cause to be prepared warranty deeds conveying title to the real 
estate described herein to the second party and shall deliver the same to 
the Lawyers Title Insurance Corporation, with instructions to prepare and 
deliver title policies to the second party. Such deeds shall convey 

title free from encumbrances, excepting the First and Second Trusts de- 
scribed in Exhibit A, and title shall be taken by the second party subject 
to such encumbrances. Title, however, is to be good of record in Thirteen 
Bundred, subject only to such deeds of trust and to covenants, conditions 
and restrictions of record. At the same time: 

A. The second party shall deliver a certified check to Lawyers Title 
Insurance Corporation in the sum of $10,000.00, to be disbursed by that 
Corporation upon recording of the warranty deeds described herein and up- 
on the issuance of title policies to the second party, subject only to the 
exceptions described above. In disbursing said fund, the Title Company 


shall deduct all of the charges for title insurance, documentary stamps 
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and recording fees, which expenses Thirteen Hundred shall pay. 


In compute 


ing the amount due Thirteen Hundred, the Title Company shall not make any 


adjustments for insurance and taxes, as Thirteen Hundred is obligated to 


pay the same under the terms of the lease agreement Soe 


B. Thirteen Hundred shall deliver the 27,000 shares of Po. 


ronics 


Research, Inc. stock with stock powers duly endorsed in blank, together 


with the Polytronics Research, Inc. bonds, to Robert Sheriffs Moss as 


Escrow Agent. He shall hold said securities, together with the 
check described in paragraph Fourth hereof, and upon receipt of 
Lawyers' Title Insurance Corporation has disbursed the proceeds 
$10,000.00 fund deposited with it pursuant to subparagraph A of 


$20, 000.00 
advice that 
of the 


this para- 


graph, said Escrow Agent shall deliver said securities to the second party 


and said check to Thirteen Hundred. 


SIXTH: As soon as practicable after the receipt of the proceeds of 


the aforesaid loan and sale of assets, Thirteen Hundred shall buy, and 


Oma C. Brown shall sell, 1,600 shares of Thirteen Hundred's Ten 


Cent par 


value common voting stock for $16,000.00; 2,000 shares of Polytronics 


Research, Inc. 
$3,000.00 and $3,000.00 of face amount of Thirteen Hundred's 8% 


debentures for $3,000.00. 


stock previously sold to her by Thirteen Hundred for 


five-year 


Immediately thereafter, Thirteen Hundred shall 


establish a sinking fund for the retirement of its outstanding 8% five- 


year debentures and shall make regular deposits thereto quarterly commencing 


on the first day of January, 1960, in amounts adequate to retire said 


debentures at the date of their maturity. 


SEVENTH: George W. Stanford and Seymour A. Kaufman agree to convert 


their present advances to the Corporation in the respective sums of 


$3,500.00 and $7,800.00 into unsecured loans to the Corporation 


to be 
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evidenced by promissory notes bearing interest at 6% as follows: 


To George W. Stanford - $3,500.00 note due six months from 
date. 


To Seymour A. Kaufman - $3,500.00 note due six months from 
date. 


To Seymour A. Kaufman - $4,200.00 note due one year from 
date. 


Such conversion and the acceptance of said notes shall take place as soon 
as practicable after the performance of the other terms of this Agreement. 
EIGHTH: The execution of this Agreement by all of the stockholders 
of Thirteen Hundred, by the President of Thirteen Hundred, and by the 

President of Mellichampe shall be construed as informal action by the 
stockholders of both Corporations approving the taking of the actions 
described herein by both Corporations and shall be the equivalent of a 
meeting of the stockholders of both Corporations at which said actions 
were duly approved by resolution, as permitted by Title 29, Section 947, 
D. C. Code, 1951, as amended. 

NINTH: The execution of this Agreement by all of the Directors of 
Thirteen Hundred and Mellichampe shall be construed as the official action 
of both Boards of Directors, as if meetings were duly convened at which 
all Directors were present and at which resolutions were adopted duly 


authorizing the Presidents and Secretaries of the two Corporations to take 


the actions herein provided for; and the execution of this Agreement by 


said officers shall be construed to have been made as if such resolutions 
were duly adopted at such meetings. 

TENTH: This Agreement is entered into in the District of Columbia 
and shall be construed consistently with the laws thereof. 
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IN WITNESS WHEREOF, the parties hereto, acting in the respective 
capacities described below their signatures, have affixed theizx signatures 
and the signatures of their duly authorized officers as of the jday and 


year first above written. 


SEYMOUR A. KAUFMAN 


Director, Stockholder and Debenture 
Holder of The Thirteen 
Corporation and Director of Melli- 
champe Printing & Litho Corp. 


GEORGE W. STANFO! 


Director and Stockholder of The 
Thirteen Hundred Corporation and 
Director of Mellichampe Printing 
& Litho Corp. 


CHARLES C. KISFFER 


Director and Stockholder of The 
Thirteen Hundred Corporation 


H. LYNN WOMACK 


Director and Stockholder of The 
Thirteen Hundred Corporation and 
Director of Mellichampe- ing - 
& Litho Corp. 


ALFRED M. LAWSON 


Director and Stockholder of The 
Thirteen Hundred Corporation 


NORMAN T. HEWITT 


Stockholder of The Thirteen Hundred 
Corporation 
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a 
CHARLES E. GAUSS 


Stockholder of The Thirteen Hundred 
Corporation 


i 
LENA GAUSS 


Stockholder of The Thirteen Hundred 
Corporation 


a — 
KAPLAN 


Debenture Holder of The Thirteen 
Hundred Corporation 


a 
OMA C. BROWN 

Stockholder and Debenture Holder 

of The Thirteen Hundred Corporation 
MARION BOOTH 


Stockholder and Debenture Holder 
of The Thirteen Hundred Corporation 


JEANETTE McCUSKER 


Y——§romeyiatest 
Attorney-in-Fact 


Stockholder and Debenture Holder of 
The Thirteen Hundred Corporation 


RT 

ROBERT L. RAMEY 
Director of Mellichampe Printing & 
Litho Corp. 


THE THIRTEEN HUNDRED CORFORATION 


BY eas 


President 
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MELLICHAMPE PRINTING & LITHO CORP. 


By 
President 


an —— 2 


C. H. RICHMOND, JR. 
Party of the Second Part 
EXHIBIT B 


1c. &G. 3A Saw Trimmer - 110/Ac/60/1 


1 Roush Model 31 lead & slug cutter 


1 Roush miter machine 


1 Hamilton lead & slug rack 

1 Hamilton reglet case 

2 assorted material cases at $2.50 

1 wood type cabinet and 8 cases 

1 double colum galley cabinet and 25 galleys 

1 Hamilton double tier type cabinet with working top 
48 type cases, lead & slug case 

1 wood Hamilton flat top storage cabinet with 12 letter boards, 
1 Hamilton single tier type cabinet - 24 cases 
1 Hamilton double tier wood type cabinet - 48 cases with working top 
1 pound and 2 pound assorted cans of ink 

1 set of band tools 

1 job lot Challenge high speed quoins 

12 standard typographic numbering machines @ $9.00 
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150 galleys, 4 forms each - 600 forms @ $6.00 each 
18 assorted fonts of new foundry type @ $5.50 each 
720 pounds of leads & slugs @ .20 a pound 

oh letter boards of standing forms - 12 forms each @ $6.00 a. form 
1 font and iron furniture 

1 ATF Chief 15 - Ser. No. DB 570 

L Frigidaire refrigerator 

1 locally manufactured stock shelf 

1 metal ink cabinet 

2 locally manufactured stock shelves @ $25.00 

2 locally manufactured stock trucks @ $12.50 

1 covered "Justrite" waste receptacle 

1 partial roll Tympan paper 

 galions type wash 

Assorted ream-wrapped and boxed envelopes 

2 material cases @ $2.50 

‘2 Hamilton galley cabinets @ $75.00 and 50 galleys 
1 Hamilton coffin type stone 

1 Hamilton galley cabinet and 25 - 12x18 galleys 
1 Hamilton wood furniture cabinet and furniture 

1 Roush punch, 30 inch, foot power 


1 manufacturer unknown, coffin type lock-up stone 
10 letter boards 


1 wood cutting table 


1 wood wrapping bench, wrapping paper holder and tape machine 


1 Challenge 344 inch power paper cutter, Ser. No. 21593, 
220/ac/60/1 


1 Vandercook #099 galley style proof press 


1 floor fan 

2 waste cans at $2.50 

1W. A. Brown Light Table, Ser. No. 1402 

1 42" x 60" Wood Light Table for large lay-outs-custom built 
1 Set of Solar Arc Lights, No. 6310 

1 Gelb Vacuum Frame, No. 2307 

1 Crafteman Line-up Table, 64" x 46" 

l Printers Sink, 83" x 59", custom built 

1 Negative File, 44" x 66", custom built 


1 Whiting 15 Offsett Press; subject to prior lien of American 
Type Founders 


1 ATF Webb Press, 23" x 29", subject to prior lien of American 


Type Founders 


MODIFICATION OF ANNEXED AGREEMENT 
The following amendments to the annexed agreement were made prior 
to execution of the agreement by C. H. Richmond, Jr. and Oma C, Brown, 


and bave been agreed to by all parties as evidenced by their signatures 


° 
e 


1. Oma C. Brown has signed the agreement, subject to the| following 
conditions, otherwise the same shall not be binding as to her and as to 
her shall be null and of no force and effect: 

a. Receipt by her of the $22,000.00 for the securities described 
in paragraph Sixth thereof; 

’b. Purchase from her by George W. Stanford of 140 shares of 
the $10.00 Cumulative Preferred Stock of The Stanford Corporation and 
receipt of $12,000.00 in cash therefor; 

ec. Deletion from all outstanding debentures of the {Senior 


Debt" provisions; 
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as Election to the Board of Directors of the Thirteen Hundred 

Corporation of a nominee of Oma C. Brown, acceptable to the stockholders 
of the Corporation, who will be a member of the Board as long as Oma Ceo 
Brown has an investment in the corporation in excess of $5,000.00. 

2. That the changes made in ink in the annexed agreement are further 
modified so as to make it clear that C. H. Richmond, Jr. is to receive 
a total of 27,000 shares of the common capital stock of Folytronics 
Research, Inc. under the provisions of paragraph Second thereof, it being 
understood that the Thirteen Hundred Corporation now owns only 25,000 
shares thereof, the other 2,000 shares to be delivered upon receipt of 
the same from Oma C. Brown. 

3. All parties hereto release the Thirteen Hundred Corporation, 
its officers, directors and agents, in their corporate as well as their 
individual capacities, from any and all claims whatsoever that they might 
have or now have up to the date of the execution hereof. 

IN WITNESS WHEREOF, the parties hereto, acting in the respective 
capacities described ‘in the annexed agreement below their signatures 


thereon, have affixed their signatures and the signatures of their duly 


authorized officers as to the tenth day of November, 1958. 


GEORGE W. STANFORD 


RO! L. 


(THE THIRTEEN HUNDRED CORFORATION 


——"residest 


ESCROW AGREEMENT 


THIS AGREEMENT, entered into this 13th day of November, 1958, by and 
between THE THIRTEEN HUNDRED CORPORATION, THE STANFORD CORPORATION, 
MELLICHAMPE PRINTING AND LITHO CORP., OMA C. BROWN, CHARLES C. KIEFFER, 
GEORGE W. STANFORD and SEYMOUR A. KAUFMAN, parties of the first part, and 
ROBERT SHERIFFS MOSS, party of the second part; 


WITNESSETE: 


WHEREAS, the parties of the first part are parties to an agreement 


and a modification thereto dated as of November 8, 1958, under the terms 
of which Carl H. Richmond, Jr., a party thereto is to make certain pay- 
ments to The Thirteen Corporation and the Mellichampe Printing and Litho 
Corp.; and 

WHEREAS, from said payments $22,000 thereof is ultimately payable 
to Oma C. Brown; and 

WHEREAS, the second party is the escrow agent for the said Carl H. 
Richmond, Jr. and is holding sufficient funds of his to pay $10,000 to 
the Lawyers Title Insurance Corporation and to pay $20,000 to The Thirteen 


Hundred Corporation upon the happenings of certain contingencies as set 


WHEREAS, The Thirteen Hundred Corporation and Carl H. Richmond, dr. 
have agreed that only $8,000 shall be deposited with the title company and 
$22,000 held by the party of the second part so that the sum of $22,000 
can be delivered to Om C. Brown by the party of the second part directly 
instead of passing the same through the checking account of The Thirteen 
Hundred Corporation; and 

WHEREAS, George W. Stanford, Charles C. Kieffer and Seymour A. 
Kaufman are being paid a total of $12,700 for their stock in The Thirteen 
Bunired Corporation by Carl H. Richmond, Jr.; and 

WHEREAS, by agreement between the said George W. Stanford, Charles 
C. Kieffer and Seymour A. Kaufman, $12,000 of said purchase price is to 
be paid to Om C. Brown for the purchase of her stock in the Stanford 
Corporation; and 

WHEREAS, the parties hereto are desirous of completing the series of 
complicated transactions described herein in as expeditious and simple 
@ mamer as possible; and 

WHEREAS, it is the intent of the parties hereto that all of the 
transactions be completed simultaneously, each being contingent on the 
others; : 

NOW, THEREFORE, it is hereby mutually agreed by and between the 
parties hereto as follows: 3 


FIRST: Ome C. Brown shall deliver to the party of the second part, 


the receipt of which is hereby acknowledged, the following documents: 
(1) Certificate No. 6 for 1600 shares of the 10¢ par value 
common stock of The Thirteen Hundred Corporation duly: endorsed in blank by. 
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the registered owners'thereof for transfer on the books and records of 
said corporation. 

(2) Certificate No. 1288 for 2,000 shares of the 10¢ par 
value common stock of! Polytronics Research, Inc. duly endorsed in blank 
by Oma C. Brown, the registered owner, for transfer on the books and 
records of that corporation. 

(3) Certificate No. 17 for 140 shares of the $10 cumlative 
preferred stock of the Stanford Corporation duly endorsed in blank by 
the registered owmers thereof for transfer on the books and records of 
that corporation. 

(4) Debenture No. 2 for $25,000 of the 5-year, 5% registered 
aebentures of The Thirteen Hundred Corporation endorsed to The Thirteen 
Hundred Corporation for cancellation of $3,000 thereof and reissuance of a 
new debenture in the face amount of $22,000. 

(5) The release of the Stanford Corporation, its officers and 
agents duly executed by Oma C. Brown. 

It is understood and agreed that the aforesaid documents are 
to be hela by the party of the second part until he has paid to Om C. 
Brown the sum of $34,000 and in the event that said party of the second 


part is unable to make such payment in full to Oma C. Brown, then and in 


that event all of the aforesaid documents and papers shall be redelivered 


to her or her attorney. 

SECOND: George W. Stanford shall deliver to the party of the second 
part, the receipt of which is hereby acknowledged, the sum of $12,000 to 
be held in escrow until it can be delivered to Oma C. Brown as a part of 
the $34,000 payment hereinabove set forth and upon the delivery to George 
We Stanford of the Stanford stock and release described in paragraphs 3 
and 5 of Article FIRST, above. 
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THIRD: The Thirteen Hundred Corporation and the Mellichampe Printing 
and Litho Corp. hereby consent to the deposit in escrow with the party of 
the second part the sum of $22,000, the receipt of which is hereby 
acknowledged, said $22,000 being a part of the proceeds of the loan from 
Carl H. Richmond, Jr. to the Mellichampe Printing and Litho Corp. and 
part of the proceeds of sale of real estate by The Thirteen Hundred 
Corporation to the said Carl H. Richmond, Jr. 

The said The Thirteen Hundred Corporation and Mellichampe Printing and 
Litho Corp. hereby authorize and direct the party of the second part to 
pay the said sum of $22,000 to Oma C. Brown in accordance with the terms 
of the agreement, as amended, of November 8, 1958, and upon the delivery 
by the party of the second part to The Thirteen Hundred Corporation of 
the stock of Om C. Brown in The Thirteen Hundred Corporation and $3,000 
of the face amount of the debentures of The Thirteen Hundred Corporation 


as set forth in Article FIRST, subparagraphs 1 and 4 hereof, and the 
Polytronics Research, Inc. stock of Oma C. Brown to Carl H. Richmond, Jr. 
FOURTH: ‘The second party shall upon the occurrence of the events 
set forth in said agreement, as amended, of November 8, 1958, distribute 
the documents and funds held by him under the terms of this agreement as 


follows : 


(1) Pay to Oma C. Brown the sum of $34,000,and a 5-year, 84, 
debenture of The Thirteen Hundred Corporation in the face 
amount of $22,000; 


(2) Deliver to George W. Stanford 140 shares of the $10 
cumulative preferred stock of the Stanford Corporation 
and the release of the Stanford Corporation exe by 
Oma C. Brown; 


Deliver to The Thirteen Hundred Corporation 1600 shares 
of the 10¢ par value common stock of The Thirteen umdred 
Corporation; 
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Deliver on November 14, 1958 to Charles C. Kieffer the 
sum of $700; 


Deliver to Carl H. Richmond, Jr. 2,000 shares of the 
10¢ par value common stock of Folytronics Research, Inc. 


IN WITNESS WHEREOF, the parties hereto, acting in the respective 


capacities described in the annexed agreement below their signatures 


thereon, have affixed their signatures and the signatures of their duly 


authorized officers as of the day of November, 1958. 


A. Kaufman 
Seymour A. Kaufman 


s/ George W. Stanford 
George W. Stanford 


ls/ Charles C. Kieffer 
Charles C. Kieffer 


[sf Oma C. Brown 
Oma C. Brown 


THE STANFORD CORPORATION 

By 8/ Geo W. Stanford 
President 
Secretary 


THE THIRTEEN HUNDRED CORPORATION 


By [s/f Seymour A. Kaufman 
President — 


[s/ Charles C. Kieffer 
Secretary 


-37- 


MELLICHAMPE PRINTING & LITHO CORP. 
By [s/ Seymour A. Kaufman 


President 


[s/ Charles C. Kieffer 


Secretary 


's/ Robert Sheriffs Moss 
Robert Sheriffs Moss 


MOTION TO DISMISS OBJECTION AND COUNTERCLAIM 
AND ADDITIONAL COUNTERCIAIM OF TRUSTEE 


Filed Jue 20, 1960. 


Come now Oma C. Brown, Jeannette B. McCusker and Marion B. Booth, 


by and through their counsel, and move this Honorable Court for an order 


dismissing the objection of the Trustee to the claims filed herein by 


the foregoing named persons, and dismissing the Counterclaim and 


Additional Counterclaim filed herein by the Trustee in Bankruptcy in 


the captioned matter, and for reasons thereof, state as follows: 


1. That the foregoing claimants are residents of the State of 


Maryland and the State of California. 


2. That they are adverse claimants as to the subject matter 


of the objection and both counterclaims. 


3. That this Court does not have jurisdiction of the subject 


matter and of the persons of the above named Oma C. Brown, Jeannette B. 


McCusker and Marion B. Booth. 


Edward A. Dragon 
Attorney for Oma C. Brown 


B. Woodruff Weaver 


Attorney for Jeannette B. McCusker 


and Marion B. Booth 


= 3- 


MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS 
COUNTERCLAIM AND ADDITIONAL COUNTERCLAIM FOR 
FAILURE TO JOIN INDISPENSABLE PARTIES 

Filed June 21, 1960. 

TO THE HONORABLE JOHN A. BRESNAHAN, Referee in Bankruptcy: 

S. David Rubenstein, duly appointed and qualified Trustee in 
Bankruptcy in the above-captioned proceeding, by his attorney, Samuel 
M. Greenbaum, submits! this Memorandum and respectfully represents: 

1. The Trustee in Bankruptcy has not failed to join indispensable 
parties inasmuch as the only parties necessary for the relief requested in 
Trustee's Counterclaim and Additional Counterclaim are the claimants 
filing Proofs of Claim in this proceeding to which the Trustee has filed 
Exceptions and the said Counterclaims. It is so well established as to 
be without question that the creditor or creditors receiving the 
preferential payment ior transfer of property are the only persons against 
whom a Trustee need proceed to avoid the preference. 


2. The Trustee, admitting the fact that the agreement of 


November 8, 1958, as modified by the agreement of November 10, 1958, and 


as supplemented by an escrow agreement of November 13, 1958, states that 
other parties to the agreement are not necessary to be joined for the 
relief prayed for. Further, the Trustee states that in the event the 
respondents to the Trustee's Counterclaim should seek relief against said 
parties, said relief is available in this proceeding to the said 
respondents by virtue of a third-party complaint against such parties to 
the agreement as were former officers, directors and stockholders of the 
bankrupt corporations; that is to say, The Thirteen Eumdred Corporation 


and Mellichampe Printing and Lithograph Corporation. It has been 
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frequently held that in respect to actions against principals of the 
corporation involved in a bankruptcy proceeding that the Court, in order 
to avoid a multiplicity of suits, my adjudicate claims against said 
parties in a summary proceeding. 
3. Complete relief may be afforded the Trustee in the Counter- 
claims asserted against the claimants without the necessity of) joining 
other parties to the several agreements forming the factual basis under 
which the preferential payments were made. 
h. The Trustee herein does not seek recovery of specific 
property transferred but seeks in personam relief in the form of a 
judgment against the claimants for the amount of payment totalling 
$19,000.00 made to said claimants from the assets of the bankrupt 
corporations. 
5. Contrary to argument made by respondents in their Points and 
Authorities in Support of Motion to Dismiss Counterclaim and Additional 
Counterclaim, your Trustee's action herein is not for rescission of the 
contract but for recovery of a payment wrongfully made according to the 
laws of the District of Columbia in effect, and a payment wrongfully made 
contrary to the provisions of Section 60 of the Bankruptcy Act. The 
citations, therefore, of respondents regarding parties necessary ina 
rescission action do not apply to the case herein. 


6. Your Trustee, while conceding the applicability of Rule 


19(b) of the Federal Rules of Civil Procedure, states that said Rule is 


erroneously applied to the within proceeding inasmuch as the parties 
suggested by the respondents as necessary parties are not necessary to 


the action undertaken in Trustee's Counterclaims. 
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7. Section 60(b), as presently enacted, states that a preference 
may be avoided "if the creditor receiving it or to be benefited thereby, 
or his agent acting with reference thereto, has * * * reasonable cause 
to believe * * * " that the debtor was insolvent at the time of the 
transaction. Accordingly, the party answerable to the Trustee who will 
become defendant or respondent in Trustee's action to avoid preferential 
payment is the creditor benefited thereby or receiving the payment which, 


in this instance, are’ the respondents named in Trustee's Counterclaims. 


Section 60(b), Bankruptcy Act, Title 11 U.S.C. 196 (b) 


3 Collier on Bankruptcy (14th Bd.), pp 1021 through 1024 


Respectfully submitted, 


s/ Samuel M. Greenbaum 
Samuel M. Greenbaum, Attorney for 
S. David Rubenstein, Trustee 


MEMORANDUM OF FOINTS AND AUTHORITIES 

IN OPPOSITION TO MOTION TO DISMISS 

OBJECTION AND COUNTERCLAIM AND ADDI- 

TIONAL COUNTERCLAIM OF TRUSTEE 
Filed June 21, 1960 
TO THE HONORABLE JOHN A. BRESNAHAN, Referee in Bankruptcy: 

$. David Rubenstein, duly appointed and qualified Trustee in 

Bankruptcy in the abbve-captioned proceeding, by his attorney, Samuel 


M. Greenbaum, respectfully represents: 
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1. This Court has jurisdiction of the claimants, Oma/C. Brown, 
Jeannette B. McCusker and Marion B. Booth, and the fact that they are 
non-residents of the District of Columbia does not affect jurisdiction. 

2. This Court has jurisdiction of the claimants, each of 


whom has filed Proofs of Claim in this proceeding, and has jurisdiction 


of Trustee's Counterclaim and to render affirmative judgment upon 


Trustee's Counterclain. 


3. This Court has jurisdiction to render eral relief 


upon Trustee's Counterclaim, and the contention made by respondents with 
respect to the jurisdiction over subject matter is not applicable, nor 
is the contention as to the adverse status of the claimants applicable 
for reason that the Trustee, by his Counterclaims, is not seeking a 
particular fund but is seeking a judgnent and other relief not |involving 
property against the individual claimants who have submitted themselves 


to the jurisdiction of this Court by the filing of their claims. 


Columbia Foundry Co. v. Lochner, C.C.A. 4, 

179 F. 2d 630 

Alexander vy. Hillman, 296 U.S. 222, 56 S.Ct. 204, 
50 L. Ba. 19 (leading precedent) 

Florance v. Kresge, C.C.A- 4, 93 F.2d 784 

2 Collier on Bankruptcy (kth Ba.) 

Section 23.08, pep. 514 to 517 


4 Collier on Bankruptcy (14th Bi.) 
Section 66.20, pep. 760 through 790 


and cases therein cited 


"Summary Jurisdiction -- Consent to Summary Adjudication 
of Preference by Filing Claim" 
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1953 Annual Survey of American Law, New York University 
School of law, Article entitled “Bankruptcy” by Charles 
Seligson, under heading of "Affirmative Relief against 

Claimant on Trustee's Counterclaim" appearing at 

pp 456 through 461 


Respectfully submitted, 


's/ Samuel M. Greenbaum _ 
Samuel M. Greenbaum, Attorney for 
S. David Rubenstein, Trustee 


ORDER OVERRULING CLAIMANTS* MOTIONS 
TO DISMISS TRUSTEE'S COUNTERCLAIMS 
(Oma C. Brown, et al.) 
Filed June 30, 1960. 


At WASHINGTON, D. C., this 30th day of June, 1960. 


This matter came on for hearing on the 28th day of June, 1960, 
upon two Motions to Dismiss Trustee's Counterclaim and Additional Counter- 
claim, said Motions being filed on behalf of Oma C. Brown, Jeannette B. 


McCusker and Marion B. Booth relying upon the several grounds asserted of 


(1) failure to join indispensable parties and (2) failure of jurisdiction 


of this Court over the non-resident parties and subject matter, all as 
set forth in said Motions; and upon consideration of the oral arguments 
of counsel for the respective parties, this Court concludes as a matter 
of fact and law that the Trustee has not failed to join any indispensable 
parties for the relief sought in his several Counterclaims. This Court 
further finds that it has jurisdiction of the parties by virtue of the 
submission of their several claims to this Court and further has juris- 


diction to render affirmative relief upon the Trustee's several 
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Counterclaims, and that said relief is not directed at particular 
property nor does it seek any remedy in rem, seeking only relief in 
personam against the several claimants. Whereupon, IT 15 
ORDERED that the Motions to Dismiss Counterclaim and Additional 
Counterclaim for failure to join indispensable parties and for jlack of 
jurisdiction over the parties or the subject matter be and the |same 


hereby are overruled. 


[s/ Jom A. Bresnahan 
Referee in Bankruptcy 
PETITION TO REVIEW REFEREE'S ORDER 

Filed duly 5, 1960. 
TO HONORABLE JOHN A. BRESNAHAN, REFEREE IN BANKRUPICY: 

The petition of Oma C. Brown, Jeannette B. McCusker and Marion 
B. Booth, respectfully represents: 

1. That your petitioners are respondents to counter¢laims filed 
herein by the Trustee, seeking a judgment for reasons set forth in the 
counterclaims. 

2. That on the 30th day of June, 1960, an order was|made by 
the Referee herein, and filed in this Court, a copy whereof is| hereto 
annexed, marked Exhibit "A", and made a part hereof. 

3. Your petitioners, being aggrieved by the said order, pray 
for a review thereof and complain that the Court committed error in 


making the said order in the following particulars: 


a.) That in and by this order, the Court assumed summary 


jurisdiction of the respondents and the subject| matter 
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despite a claim of the respondents that they are adverse 

claimants, and that they reside outside the jurisdiction 

of this Court. 

b.) That in and by this order, there is a failure to 

join indispensable parties. 

WHEREFORE, your petitioners pray that said order be reviewed by 

a Judge of this Court) and that the Referee promptly prepare and transmit 
to the Clerk thereof his certificate thereon, together with a statement 
of the questions presented and a transcript of the evidence taken at the 


hearing together with all exhibits therein offered. 


i 
Edward A. Dragon, Attorney for 
Petitioner, Oma C. Brown 


B. Woodrurf Weaver, Attorney for 
Petitioners, Jeannette B. McCusker 
and Marion B. Booth 


CERTIFICATE ON PETITION FOR REVIEW 
Filed July 19, 1960. 
To the Honorable Judges of the District Court of the United States for 
the District of Columbia: 
I, John A. Bresnahan, Referee in Bankruptcy herein on the 
petition to review an order dated 30th day of June 1960, made by me hereby 
certify as follows: 


1. eo te to review Referee's order dated 30th day of June 
1960. 


2. Order overruling claimants' motions to dismiss trustee's 
counterclaims (Oma C. Brown, Btal.) 


Dated: 
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Minute sheet on Motion to dismiss counterclaim for failure 
to join indispensable parties, also motion to dismiss for 
lack of jurisdiction. 


Memorandum of points and authorities in opposition to 
motion to dismiss objection and counterclaim and additional 
counterclaim of trustee. 


Memorandum in opposition to motion to dismiss counterclaim 
and additional counterclaim for failure to join indis- 
pensable parties. 


Points and authorities in support of motion to dismiss 
objection, counterclaim, and additional counterclaim of 
trustee. 


Motion to dismiss objection and counterclaim and additional 
counterclaim of trustee. 


Points and authorities in support of motion to dismiss 
counterclaim and additional counterclain. 


Motion to dismiss counterclaim and additional counterclaim 
for failure to join indispensable parties. 


Memorandum of agreement. 
Appearance of Counsel. 
Order continuing hearing on exceptions and counterclaim to 
claims of Oma C. Brown, Jeannette B. McCusker Marion 
B. Booth Sine Die. 


Additional counterclaim to claims of Oma C. Brown, Jeannette 
B. McCusker and Marion B. Booth. 


Order continuing hearing on exceptions and counterclaim to 
claims of Oma C. Brown, Jeannette B. McCusker and Marion 
B. Booth. 
Exceptions and counterclaim to claims of Oma C. Brown, 
Jeannette B. McCusker and Marion B. Booth. 
Respectfully submitted, 


JOHN A. BRESNAHAN 
July 19, 1960 Referee in Bankruptcy 
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Referee's Mimrte Sheet 
(Filed July 19, 1960) 


2:00 PM. 1300 Corp. Wo. 16-59 


(1) Motion to dismiss counterclaim for failure to join 
indispensable parties 
(Oma C. Brown, Jeamette B. McCusker and Marion B. Booth) 


(2) Also motion to dismiss for lack of jurisdiction 


Present 


Mr. Dragon argued -- 

Mr. Greenbaum argued -- 

Mr. Dragon rebuttal -- 

Mr. Greenbaum respondent -- 
Referee announced that he did not believe that it was necessary for 
the trustee to join any other parties to the proceeding, other than 
those against whom he was seeking recovery of the counterclaim; that 
he believes that ‘this Court has jurisdiction over the parties named 
in the counterclaim, by virtue of such parties having submitted to 
the jurisdiction of the Court when they each filed their proofs of 
claim in the proceeding; as to that part of the motion having to do 
with "subject matter," this Court finds that the trustee is not seek~- 
ing a particular! fund -- but is seeking a personal judgment against 
the respondents. 
Motions denied -- 
Mr. Greenbaum to present orders 
Adjourned. 


John A. Bresnahan 
Trustee 
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ORDER DENYING PELITION FOR REVIEW 
AND AFFIRMING REFEREE IN BANKRUPTCY 
(Oma C. Brown, et al.) 


At WASHINGTON, D. C., this 19th day of October, 1960. 


This matter came on for hearing the lsth day of October, 1960, 


upon the Petition of Oma C. Brown, Jeannette B. McCusker and Marion B. 


Booth to Review Referee's Order entered the 30th day of June, 1960, over- 


ruling claimants' motions to dismiss Trustee's counterclaims; and upon the 


Referee's Certificate on Petition for Review, and consideration 
Pleadings and record transmitted, and oral arguments of counsel 


of the 
for Oma C. 


Brown, et al, and counsel for the Trustee in Bankruptcy respecting the 


facts and law applicable thereto, 


IT IS ORDERED and ADJUDGED that the Order Overruling Claimants’ 


Motions to Dismiss Trustee's Counterclaim, entered June 30, 1960, by the 


Referee of this Court, be and the same hereby is affirmed and the Referee 


sustained in his ruling. 


s/ George L. Hart 
District Judge 


Notice is hereby given that Oma C. Brown, Jeanette B. McCusker 
and Marion B. Booth hereby appeal to the United States Court of Appeals 
for the District of Columbia Circuit, from an order entered in the Office 


of the Clerk of this Court on the 19th day of October, affirming the order 


of the Referee denying claimants’ motions to dismiss Trustee's counter- 


clains. 


Edward A. Dragon, 

Attorney for Appellant, Oma 
C. Brown 

1415 K Street, N. W. 
Washington 5, D. C. 


B. Woodruff Weaver 
Attorney for Appellants, 
Jeanette B. McCusker and 
Marion B. Booth 

1405 G Street, N. W. 
Washington 5, D. C. 
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Petition for Leave to Suspend 
Filing of Bi-Monthly Accounts 
(Filed August 23, 1960) 


KHHRRKRERERHRH EE HE 


2. That the sole remaining unliquidated asset of the jestate 
is represented by a cause of action against a former Stockholder, Oma 
C. Brown, for which demand bas been filed and is presently being litigated. 


HHRHKKRKRHRHHEEEHE 


/s/ &. Davia Rubenstein 
Trustee 
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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the Trustee in Bankruptcy has failed to 
join indispensable parties to his counterclaims, wherein he seeks to re- 


scind a series of agreements and obtain personal judgments against appel- 


lants, who were only three out of more than fifteen parties to the agree- 


nents. 


2. The question is whether the Bankruptcy Court has jurisdiction of 
the Trustee's counterclaims which are based upon an alleged reacquisition 
of stock by the bankrupt contrary to the District of Columbia Business 


Corporation Act. 


3. The question is whether the Bankruptcy Court has jurisdiction of 
the Trustee's counterclaims which do not arise out of the same transaction 
as that involved in the appellants' proofs of claim, and where appellants 


are not residents of the District of Columbia. 
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GURISDICTIONAL STATEMENT 


The United States District Court for the District of Columbia has 
jurisdiction of this cause by virtue of the filing in that Court of an 
Involuntary Petition For Corporate Reorganization pursuant to Chapter X of 
the Bankruptcy Act (12 U.S.C. 501-676) for the reorganization of The Thir- 
teen Hundred Corporation (R.2). The reorganization proceeding having failed, 
the aforesaid corporation was declared a bankrupt, along with its wholly 
owned subsidiary, the Mellichampe Printing and Lithograph Corporation. 

The appellants then filed their proofs of claim, (J.A. 5, 6 and 8) 
and following the filing of counterclaims against appellants by the Trustee 
in bankruptcy, appellee herein, (J.A. 10 and 13), the appellants then filed 
motions to dismiss the counterclaims, (J.A. 16 and 37) which were denied 
by the Referee in bankruptcy (J. A. 42). Upon a petition to review directed 
to the Unitea States District Court for the District of Columbia (J.A. 43), 
the said Court sustained the ruling of the Referee, (J.A, 47), whereupon 
appeal was perfected to this Court within thirty days from the entry of the 
interlocutory order of the District Court (J. A. 48). 


This Court has jurisdiction of the appeal herein by: virtue of the pro- 


visions of the Bankruptcy Act, Section 24(a), (12 U.S.c. 47 (a)). 


STATEMENT OF THE CASE 
The Thirteen Hundred Corporation and its wholly owned subsidiary, the 
Mellichampe Printing and Lithograph Corporation, were corporations organized 
under the laws of the District of Columbia and doing business in the District 
of Columbia at the time of the filing in the United States District Court 
for the District of Columbia of an involuntary petition for the reorganiza- 
tion of the Thirteen Hundred Corporation pursuant to the provisions of the 


Bankruptcy Act (11 U.S.C. 501-676). (R 2). 
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In January, 1958, the appellant, Mrs. Oma C. Brown, a resident of 
Maryland, had a portfolio of securities, consisting of stock listed on 
national securities exchanges and shares of mutual investment funds, having 
an aggregate market value of over $55,000.00. All of these shares were 
carried in the name of Mrs. Oma C. Brown and her two daughters), the 
appellants Jeannette B. McCusker,a resident of California and Marion B. 
Booth, a resident of Maryland as joint owners. 

During the month of January, 1958, after several meetings and discus- 
sions with one Robert L. Ramey, then Executive Vice-President of The Thir- 
teen Hundred Corporation, Ramey persuaded and arranged for the sale through 
The Stanford Corporation (a broker-dealer of which Ramey was executive vice- 


president, secretary-treasurer, a director and stockholder) of all of the 


securities in Mrs. Browm's portfolio, and the investment of $55,000.00 of 


the proceeds in securities of Stanford and Thirteen Hundred. |Pursuant to 
these arrangements, Mrs. Brown's securities were liauidated and she was 
sola 140 shares of Stanford preferred stock for $14,000.00, an 8% debenture 
of Thirteen Hundred for $25,000.00, and 1600 shares of common jstock of 
Thirteen Hundred at $10.00 per share. 
The two appellants, Mrs. McCusker and Mrs. Booth, were unaware of this 
transaction, it coming to their attention when a check was issued by Thir- 
teen Hundred to all three appellants. It was then discovered |that the 
names of appellants McCusker and Booth were forged to the original securities. 
The appellants then immediately consulted with legal counsel and due 
to the misrepresentations of Ramey (Securities and Exchange Act Release No. 
6209, File No. 8-6762) rescinded the January transaction. The terms of the 
agreement of rescission were finally agreed upon in November, 1958, whereby 
appellants returned all stock and the debenture in return for|cash and a 


certain debenture. 
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A writing, denominated "Memorandum of Agreement” (J.A. 17) was then 
signed as of November 8, 1959, by and between Seymour A. Kaufman, Director, 
Stockholder and Debenture Holder of Thirteen Hundred and Director of Melli- 
champe Printing Lithdgraph Corporation, George W. Stanford, Director and 
Stockholder of Thirteen Hundred and Director of Mellichampe Printing Cor- 
poration, Charles C.'Kieffer, Director and stockholder of Thirteen Hundred, 
H. Lynn Womack, Director and stockholder of Thirteen Hundred Corporation 
and Director of Mellichampe Printing and Lithograph Corporation, Alfred M. 
Iawson, Director and'stockholder of Thirteen Hundred, Norman T. Hewitt, 
stockholder of Thirtéen Hundred, Charles E. Gauss, stockholder of Thirteen 
Hundred, Lena Gauss, stockholder of Thirteen Hundred, Rose and Sam Kaplan, 
debenture holders of! Thirteen Hundred, Oma C. Brown, Marion Booth, Jeannette 


McCusker, Robert L. Ramey, director of Mellichampe, The Thirteen Hundred 


Corporation, the Mellichampe Printing and Lithograph Corporation, all parties 
of the first part and C.H. Richmond, Jr., party of the second part. The 
foregoing writing was amended by a "Modification of annexed agreement" 
dated November 10, 1958, (J.A. 29) and then an escrow agreement was signed 
on November 13, 1958, (J.A. 32) in which all of the foregoing parties 
joined together with the escrow agent, Robert Sheriffs Moss, Esquire. 

Under the foregoing agreements, the appellants delivered all of the 
consideration received by them in January, 1958, which consisted of 1600 
shares of the Thirteen Hundred Corporation, 2,000 shares of Polytronic Re- 
search, Inc., 140 shares of preferred stock of the Stanford Corporation and 
a Thirteen Bundred Corporation debenture in the amount of $25,000.00 to the 
escrow agent. In return, appellants were to receive the sum of $34,000.00 
in cash and a Thirteen Hundred Corporation debenture in the face amount of 


$22,000.00. In fact, the cash was delivered to the appellants but the 


eh - 


$22,000 debenture has never been delivered to the appellants. [In addition 
thereto, appellants signed releases of all their claims that they may have 
against the Thirteen Hundred Corporation, its officers, directors and agents. 
In February, 1959, the aforesaid C.H. Richmond, Jr., in conjunction 
with other persons entitled to file such a petition, filed an involuntary 
petition for the reorganization of The Thirteen Hundred Corporation and its 
wholly owned subsidiary, the Mellichampe Printing and lithograph Corporation. 
The proposed reorganization plan having failed, Thirteen Hundred and Melli- 
champe were declared bankrupt by the District Court. 
In June and July of 1959, the appellants filed their separate proofs of 
claim based upon a debenture in the amount of $22,000.00 which|had never 
been issued by the bankrupt. Almost a year later, in May, 1960, the 
Trustee of the bankrupt filed two counterclaims against appellants, the 
first based upon an alleged purchase by the bankrupt of its ow stock and 
the second counterclaim being premised upon 8 voidable preferential transfer. 
Appellants then filed two motions to dismiss, the first motion being 
premised on the Trustee's failure to join indispensable parties and the 
second motion being premised on the grounds that the Bankruptcy Court 
lacked jurisdiction over the appellants and both counterclaims, Upon the 
dental of the motions by the Referee in Bankruptcy, and the sustaining of 
that denial by a Judge of District Court (upon a petition to review) this 
appeal was taken to this Court. 


At the present time, the only remaining item to be taken ¢are of in the 


pankruptey below is for the court to determine the disposition| of the Trus- 


tee's counterclaims against the appellants, which are the sole remaining 
assets of the bankrupt. Of course, if this Court should find in favor of 


the Trustee, there would also remain to be disposed of below the many claims 
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that the appellants may have against the other parties to the November, 1958, 
contracts. 

STATUTES, RULES 
Mitle 11, United States Code, Section 11(a) 


"The Courts of the United States hereinbefore defined as courts 
of bankruptcy are hereby created courts of bankruptcy and are 
hereby invested.'.....-with such jurisdiction at law and in equity 
as will enable them to exercise original jurisdiction in proceed= 
ings under this C1ELCc ovcceccccccce” 


Title 11, United States Code, Section 2 (a) (7) 


"Cause the estates of bankrupts to be collected, reduced to 
money, and distributed, and determine controversies in re- 
lation thereto, except as herein otherwise PTOVIdE ss ceceee” 


Title 11, United States Code, Section 23(a) 


"(a) The United States district courts shall have jurisdiction 

of all controversies at law and in equity, as distinguished 

from proceedings under this title, between receivers and trustees 
as such and adverse claimants, concerning the property acquired 
or claimed by the receivers and trustees in the same manner and 
to the same extent as though such proceedings had not been between 
the bankrupts and such adverse claimants”. 


Title 11, United States Code, Section 23 (b) 


"(b) Suits by the receiver and the trustee shall be brought or 
prosecuted only in the courts where the bankrupt might have. 
brought or prosecuted them if proceedings under this title had 
not been instituted, unless by consent of the defendant, except 
as provided in sections 60, 67 and 70 of this Act". 


19 (b) of the Federal Rules of Civil Procedure 


"(b) When persons who are not indispensable, but who ought to 
be parties if cbmplete relief is to be accorded between those 
already parties, have not been made parties and are subject to 
the jurisdiction of the court as to both service of process and 
venue and can be made parties without depriving the court of 
jurisdiction of! the parties before it, the court shall order 
them summoned to appear in the action. cogelenewaeeewen 


STATEMENT OF FOINTS 
1. That the trustee in bankruptcy, appellee herein, has failed to 


join indispensable parties to the counterclaims as required by Rule 19(b) 
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of the Federal Rules of Civil Procedure, and that the United States District 


Court for the District of Columbia, holding Bankruptcy Court, erred in 


holding as a matter of law that the trustee has not failed to join indispen- 
sable parties. 
2, That the United States District Court for the District of Columbia, 
holding Bankruptcy Court, does not have jurisdiction over the trustee's 
counterclaims filed against the appellants because that Court does not have 
jurisdiction over appellants who are not residents of the District of 
Columbia. 
3. That the United States District Court for the District of Columbia, 
holding Bankruptcy Court, does not have jurisdiction of the subject matter 
and of the persons of the appellants because the trustee's counterclaims do 
not arise out of the same transaction as that involved in appellants’ proofs 
of clain. 
4. That the appellants are adverse claimants as to the spbject matter 
of the trustee's objection and counterclaims, and the United States District 
Court for the District of Columbia, holding Bankruptcy Court, does not have 
summary jurisdiction thereof. 
5. That the United States District Court for the District of Columbia, 
holding Bankruptcy Court, does not have summary jurisdiction of the subject 
matter of the trustee's objection and counterclaims because it would best 
serve the interests of all parties concerned to litigate the subject matter 


involved in a plenary suit. 


SUMMARY OF ARGUMENT 
The appellants and the bankrupt corporation entered into a series of 
contracts in November, 1958. These contracts were the final result of the 


rescission by the appellants of a transaction occurring in Janvary, 1958. 
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The November contracts are exceedingly complex, interwoven with many co-re- 
lated rights and obligations and entered into by more than fifteen individu- 
als and corporations. 

fhe Trustee, in his counterclaims, actually seeks the rescission of 
the November contracts since & personal judgment against the appellants 
could not stand without an adjudication of all the rights and obligations 
of all parties to the contracts, and the Trustee has not tendered a return 
of the consideration pessed under the contracts. It is the rule, under 


Rule 19(b) of the Federal Rules of Civil Procedure, that where an action 


seeks the rescission of a contract, all parties to the contract must be 


joined in the suit. 

ALL of the parties to the November contracts are indispensable parties 
since all their interests are of such a nature that a final decree cannot 
be made without affecting that interest and would leave the controversy in 
such a condition that its final termination may be wholly inconsistent with 
equity and good conscience. 

The Bankruptcy Court does not have jurisdiction of the appellants nor 
of the subject matter of the counterclaims for these reasons: (1) the appel- 
lants are not residents of the District of Columbia, (2) the counterclaims 

do not arise out of the same transaction as that involved in the appellants' 
proofs of clain, and (3) the appellants are adverse claimants as to the 
subject matter of the counterclaims, and as such, have the right to be heard 
in a plenary action. 

The appellants are not residents of the District of Columbia. The 
mere filing of their proofs of claim in the bankruptcy proceeding aid not 
give the Bankruptcy Court jurisdiction to adjudicate the Trustee's counter- 
claims because the counterclaims do not arise out of the same transaction 


as that involved in the proofs of clain. 
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The appellants have not consented to the jurisdiction of the Bankruptcy 
Court to be heard on the counterclaims. As adverse claimants to the subject 
matter of the counterclaims, they are entitled to have their cause heard in 


@ plenary action pursuant to the Bankruptcy Act. 


ARGUMENT. 
T 
THE TRUSTEE HAS FAILED TO JOIN INDISPENSABLE 
PARTIES TO THE COUNTERCLAIMS AS REQUIRED BY 
RULE 19(b) OF THE FEDERAL RULES OF CIVIL 
PROCEDURE, AND AS A CONSEQUENCE THEREOF, THE 
TRUSTEE'S COUNTERCLAIMS SHOULD BE DISMISSED 
The counterclaims filed below in the Bankruptcy Court name only the 
appellants as respondents. There is no dispute as to the fact |that the 


Trustee's counterclaims arise solely out of the series of trangactions of 


November, 1958, as set forth in the three contracts signed in November 1958, 
by and between all of the officers, directors, stockholders and debenture 


holders (including appellants) of The Thirteen Hundred Corporation and the 
Mellichampe Printing and Lithograph Corporation, and both corporations, as 
parties of the first part, and C.H. Richmond, Jdr., party of the second part. 
It is the appellants' position that in either of two points of view, 
the Trustee has failed to join indispensable parties to the counterclaims. 
Appellants’ first theory of law is that the Trustee's counterclaims require 
a rescission of the contracts of November, 1958, and where a rescission of 
@ contract is sought in a lawsuit, all parties to the contract must be joined 
as parties to the lawsuit. 
Under Rule 19 (b) of the Federal Rules of Civil Procedure, indispensable 
parties to an action must be joined, and a failure to join indispensable 


perties is fatal to the claim. Further, Rule 12(b) (7) permits the raising 
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of the defense of the failure to join indispensable parties by 4 motion to 
diemiss. 

In the case of Ward _v. Deavers App. D.C. 167, 203 F.2d this 
Court held that in an'action for the rescission of a contract, all parties 
to the contract must be joined in the suit. In that case: the Court said as 
follows ; 


"Ty their counter-appeal, the brokers contend 
that Deavers was an indispensable party and that 
by reason of kis absence the trial court was 
without jurisdiction to hear the case. The issue 
thus presented requires resolution at the outset. 
It is settled that 'Rescission of a contract, or 
declaration of its invalidity, as to some of the 
parties, but not as to others, is not generally 
permitted’. Roos v. Texas Co., 2d Cir. 1927, 

23 F.2d 171. In this case there were two 
writings -- the sales contract of February 14 
signed by the parties Ward and Belew, and the 
Manager's Agreement of February 15 signed by | 
Mrs. Ward and by Deavers, who was not a party 

to this suit. It seems reasonable that the sales 
contract of February 14 became a nullity on 
February 15 by merger in the Manager's Agreement. 
But even if it did not, we think it was not 
severable from the rest of the transaction for: 
separate rescission, though the formal parties . 
to it were before the court. Nor could the 
remainder of the transaction -- the Manager's | 
Agreement, signed by Deavers -- be rescinded 

in the absence of Deavers. ‘There is a general 
rule that where rights sued upon arise froma | 
contract all parties to it must be joined'.” 
(citing Gauss v. Kirk, citation below). 


The decision in Ward! v. Deavers followed the earlier decision of this Court 


to the same effect, namely, Gauss v. Kirk, 91 App-D.C. 80, 198 F.2d 83. The 


rule of Ward _v. Deavers has been followed in this jurisdiction in the cases 


of Young v. Swafford, Mun. Ct. App. D.C. (1 102 A.2a 312 and Young v. 
Kaminet: Mun. Ct. App. D.C. 102 A.2d 575. 
It is urged that by his action in presenting his counterclaims, the 


Trustee thereby seeks to rescind the agreements of November, 1958. It is 
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readily apparent from a reading of the contracts that the appellants were 
only three among more than fifteen persons as parties to the contracts. 
Further, the contracts set forth promises and other undertakings as among 
the various parties. Rights and considerations under the November contracts 
came from many directions and passed in many other directions. These rights 
and duties are clearly interwoven into a complex interdependent pattern. 

The Trustee thus seeks to set aside only that portion of the 
contracts concerning its obligations to the appellants, thereby leaving the 
other parties completely in the air es to co-relative rights and obligations. 
This is a rescission and under Rule 19(b) of the Federal Rules| of Civil Pro- 
cedure, it is necessary to join all the parties to the November contracts 
as parties to the counterclaims. 

The trustee's first counterclaim is premised upon a purchase of the 
vankrupt's own stock contrary to the provisions of the Business Corporation 
law of the District of Columbia (D.C. Code 29-9 1951 ed., Supp VIII). Other 
than imposing liability upon the directors for authorizing ean illegal re- 
purchase, the statute provides no other remedy and resort must] be made to 
prior case precedents. The view is quite clear that a plaintiff whether it 
be the corporation, creditor or another shareholder seeking such recovery 


from the selling shareholder seeks a rescission of a completed sale and pur- 


chase. It is said in Ballantine on Corporations (1946 ed.) at page 621, 


"In considering the question of rescission of 4 
completed sale and purchase by a corporation of 
its ow shares and the recovery of the purchase 
price, when the purchase is ‘illegal’ as contrary 
to statutory restrictions, it is important to 
consider how the transaction injures the plain- 
tiff, who may be the corporation or its repre- 
sentative, or a creditor, or a selling share- 
holder.cecsecee” 
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That the trustee seeks 'a rescission in his first counterclaim is also born 
out by the fact that certeinly if the sale should be set aside, the appel- 
lants would be entitled to a return of all the consideration passed to the 
bankrupt and other parties under the November, 1958, contracts. Is this not 
a rescission in its full and regular meaning? 

In the alternative, if this Court should rule that the action of the 
trustee does not amount to a rescission, appellants urge, as their second 
theory of law, that the interests of the appellants, as parties before the 
Court, are so interwoven with the interests of parties not before the Court, 
that it would not be equitable and just to proceed to 4 determination of the 
rights and obligations only of the parties to this appeal. Moore's Federal 


Practice, Second Edition, Vol. Sect. 19.10. See also Section 19.07. 


Beginning with the case of Shields v. Barrow (1855) 17 How. 129, 58 


U.S. 129, 15 Ed. 158, it has been held that persons having an interest in 
the controversy, and who ought to be made parties, in order that the Court 
may act on that rule which requires it to decide on, and finally determine 
the entire controversy and do complete justice by adjusting all the rights 
in it, are commonly termed necessary parties. Persons who not only have 
an interest in the controversy, but an interest of such a nature that a 
final decree cannot be made without affecting that interest, or leaving the 
controversy in such a condition that its final termination may be wholly 
4nconsistent with equity and in good conscience, are indispensable parties. 
In the case of State of Washington v. United States, (CCA 9) 1936, 87 

F.2a 421, the Court said as follows with respect to the problem of deter- 
mining when a party is indispensable to a suit: 

"There are many adjudicated cases in which expressions 

are made with respect to the tests used to determine 


whether an absent party is a necessary party or an in- 
dispensable! party. From these authorities it appears 
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that the absent party must be interested in the con- 
troversy. Atter first determining that such party 
is interested in the controversy, the court must 
make a determination of the following questions ap- 
plied to the particular case: (i) Is the interest of 
the absent party distinct and severable? (2) In the ab- 
sence of such party, can the court render justice between 
the parties before it? (3) Will the decree made, in t¢ 
absence of such party have no injurious effect on the 
interest of such absent party? (4) Will the final 
determination, in the absence of such party, be con- 
sistent with equity and good conscience? 


"Tp, after the court determines that an absent party 
is interested in the controversy, it finds that all of 
the four questions outlined above are answered in the 
affirmative with respect to the absent party's interest, 
then such absent party is a necessary party. However, 
if any one of the four questions is answered in the 
negative, then the absent party is indispensable." 
Appellants respectfully submit that each and every party to the November 
contracts has an inseparable interest in the shifting and readjustment of 
claims, obligations and liabilities under the contracts. In this case the 
answer to each of the questions posed above by the Court of Appeals for the 
Ninth Circuit is in the negative. 


This Court has had several occasions to consider the question as to 


whether there had been a failure to join indispensable parties, Flynn v. 


Brooks 70 App. D.C. 243, 105 F. 22 766; Green v. Brophy, 71 App. D.C. 299, 
110 F.2a 539; Brown v. Christman App. D.C. 203, 126 F.2d - On the 


basis of these authorities, appellants submit that the trustee has failed 


to join indispensable parties to the counterclaims. 


Ir 
THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, HOLDING BANKRUPTCY COURT, 
LACKED JURISDICTION OF THE TRUSTEE'S COUNTERCLAIMS 
All three appellants, respondents to the trustee's counterclaims filed 


4n the Bankruptcy Court, are non-residents of the District of Columbia. 
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Appellants Oma C. Brown and Marion B. Booth are residents of the State of 
Maryland and appellant Jeanette B. McCusker is a resident| of the State of 
California. Being non-residents of the District of Columbia, original juris- 
diction in a legal action could be obtained, ordinarily, only in the state 
of residency. 

The appellants have filed proofs of claim against the bankrupt in the 
Court below and it is claimed by the Trustee that the Bankruptcy Court has 
jurisdiction of the appellants and of the subject matter of the counterclaims 
by virtue of the filing of the proofs of claim in the Bankruptcy Court. 

The appellants respectfully submit, for the several reasons set forth here- 
inafter, and upon the authorities also set forth hereinafter, that the Bank- 
ruptcy Court lacked jurisdiction of the appellants and the subject matter 
of the counterclaims. 

The mere filing of the proofs of claim in the Bankruptcy Court does not 
give that Court jurisdiction over counterclaims that do not arise out of the 
same transaction as that involved in the claim. The appellants filed claims 
based on a debenture of the bankrupt to be issued to the appellants as part 
performance of the November contracts referred to hereinbefore. The deben- 
ture was never issued. 

A. 

The Trustee's first counterclaim is based on the reacquisition of the 
pankrupt of its own stock contrary to Business Corporation Act of the 
District of Columbia (D.C. Code, Title 29 Sections 901 et seq., 1951 ed. 
Supp. VIII). This is a claim which is completely unrelated to the appellants! 


proofs of clain, the latter being based solely on a debenture to be issued 


by the bankrupt. The appellant Oma C. Brown contracted for the 1600 shares 


of the bankrupt in January, 1958 and the original debenture in the amount of 
$25,000.00 at the same time. 
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An action by a corporation, stockholders, creditors or ahy representa- 
tive of the corporation, stockholders or creditors, for the rescission of a 
repurchase of shares by a corporation is ordinarily cognizable in a Court of 
Equity in a plenary action. Ballantine on Corporations (1946) ed.) page 621. 
An excellent collection of these types of cases is contained in the annota- 
tion beginning at 47 ALR 2a 758. The ordinary course for the’ Trustee in 
Bankruptcy is to proceed by way of a plenary suit due to the several ques- 
tions involved and in order to develop the issues properly. Such a suit is 
characterized as a plenary action by the trustee under the Bankruptcy Act 
which requires the Trustee to sue by way of plenary action outside the Bank- 
ruptcy Court unless the parties sued have given their consent to be sued in 
the Bankruptcy Court. 

Jurisdiction of the Bankruptcy Courts is created and limited by statute. 


In Re Prima Co. (CCA D 98 F.2d4 952. In Re Majestic Radio and Television 
Corporation, (CCA. D 227 F.2d 153. Courts of Bankruptcy were created and 


their basic jurisdiction defined by Section 2, sub. a.of the Bankruptcy Act, 
1) USC 11, 2., which reads, in part, as follows: 


"Mme Courts of the United States hereinbefore defined as 
courts of bankruptcy are hereby created courts of pee 
ruptcy and are hereby invested.....with such jurisdiction 
at law and in equity as will enable them to exercise 
original jurisdiction in proceedings under this tLtlescecese” 


Paragraph (7) of Section 2(a) grants the following powers to |the Bankruptcy 


Court : 


"Cause the estates of bankrupts to be collected, reduced 
to money, and distributed, and determine controversies 
in relation thereto, except as herein otherwise provided...." 


And Section 23 (a) provides as follows: 


"(a) The United States district courts shall have|juris- 
a@iction of all controversies at lew and in equity, jas dis- 
tinguished from proceedings under this title, between re- 
ceivers and trustees as such and adverse claimants, con- 
cerning the property acquired or claimed by the receivers 
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and trustees in the same manner and to the seme extent 
as though such proceedings had not been between the 
bankrupts and such adverse claimants". 

Finally, Section 23 (b) reads as follows: 
"(>) Suits by the receiver and the trustee shall be brought 
or prosecuted only in the courts where the bankrupt might 
have brought or prosecuted them if proceedings under this 
title had not been instituted, unless by consent of the 
defendant, except as provided in sections 60, 67 and 70 of 
this Act.” 

Thus, the Bankruptcy Act itself, provides that the Bankruptcy Court 
does not have jurisdiction of suits which are ordinarily prosecuted by way 
of plenary action and where the property is claimed by the trustee from an 
adverse party and where the adverse party had not consented to the juris- 
diction of the Bankruptcy Court. The trustee's first counterclaim is based 
on the reacquisition by the bankrupt of its own shares. The appellants re- 
sist this claim and have not consented to the jurisdiction of the Bankruptcy 
Court. ‘The cleim does not come within one of the three exceptions enumerated 
above in the Bankruptcy Act and thereby submit that the Bankruptcy does not 
have jurisdiction of the counterclaim. 

The term "property", as set forth in the parts of Bankruptcy Act, 


above, includes a sum of money, within the meaning of Section 23e of the 


Bankruptcy Act. In‘Re Majestic Radio and Television Corp. (citation supra). 
In the case of B.F. Avery & Sons Co. v. Davis (CCA 5) 1g2_F.2d 255, 


cert. denied U.S. Te S.Ct. L.Ed. 703, it was held that 


Section 23 sub. b. of the Bankruptcy Act provides that the trustee shall 

bring suit only in @ Court where it could have been instituted by the Bank- 
rupt. As to the question of when property may be recovered by summary pro- 
ceedings before the! referee and when recourse must be had to a plenary suit, 


the Court said that! its answer, in general, depends on whether the property 
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sought to be recovered was actually held in possession by or for the bank- 
rupt at bankruptcy or was held for an adverse claimant under a claim not 
merely colorable. If there be a possession before bankruptcy that was really 
adverse and asserted in good faith, the referee may not adjudge its nerits 
but the trustee must seek relief by a plenary suit. And in Remington on 
Bankruptcy, Section 2234, 1t is said that third persons, in possession of 
property and funds in which they claim a beneficial or adverse interest, 
cannot, as a general rule, be summarily deprived thereof by omer of the 
bankruptcy court. Such third person is entitled to the usual forms of pro- 
cedure by due service of summons or equivalent process, joinder of issue by 
pleadings, and trial in the usual form and manner for determination of con- 


troversies as to title or indebtedness. Harrison v. Chamberlin, 217 U.S., 
7O_L.Ba. 897, 46 8.Cct. 467. 


8B. 

The mere Piling by the appellants of their proofs of claim in the Banke 
ruptcy Court does not grant that Court summary jurisdiction to|/adjudge the 
Trustee's counterclaims because the counter claims do not arise out of the 
game transaction as that involved in the proofs of claim. To distinguish, it 
is now well settled that the Bankruptcy Court does have jurisdiction of a 
trustee's counterclaim arising out of the same transaction as that involved 
in a proof of claim filed by a creditor. 

In the leading cases of Florance v. Kresge, (CCA 4) 93 F./ 2a eh, 
Columbia Foundry Co. v. Lochner, (CCA 4) 179 F. 24 630, 1% ALR 2a 
Continental Casualty Co. v. White, (CCA 4 F. 2a it bas been held 
that by filing a proof of claim in the Bankruptcy Court, the creditor 
thereby grants jurisdiction to that Court to render judgment upon a counter- 
claim arising out of the same transaction as that involved in the proof of 
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claim. But the rule is not the same where the counterclaim does not arise 
out of the same transaction as that involved in the proof of clain. 

In the case of B.F. Avery & Sons Co. v. Davis, (cca 5) (citation supra), 
4+ was held that a claimant did not, merely by filing his proof of claim 
against a ban}-rupt estate, submit himself to the summary jurisdiction of 
the referee to recover & preference against him which did not arise out of 
the same transaction as that involved in the claim. Thus, the Avery case 
is distingushable on its facts from the leading authorities cited above 
following the case of Florance v. Kresge. 

The question of whether a person consents to the jurisdiction of the 
Bankruptcy Court for the adjudication of a matter not arising out of the 
same transaction merely by filing a proof of claim was squarely pefore the 


Court in the case of In Re Majestic Radio and Television Corp., (citation 


supra). In that case, one Franklin filed a proof of claim for a sum of 
money owed to him by the bankrupt corporation. The trustee filed an objec- 
tion to the proof of claim and asserted an offset and counterclaim for about 
$450,000.00. The trustee's set-off and counterclaim was based on alleged 
breaches of fiduciary duty by Franklin during the time that he was a 
a@irector of the bankrupt. Franklin's motion to dismiss the counterclaim 
and set-off was granted by the bankruptcy court and upheld on appeal. The 
Bankruptcy Court took the position that Franklin was an adverse party over 
whose claim it had no jurisdiction unless Franklin consented to its juris- 
diction. It also held that the filing of the proof of claim did not opere 
ate as an implied consent. The Court of Appeals stated as Pollows s 

"But no case has been found, nor have we found any, 

4n which it has been held that a Bankruptcy Court has 

acquired jurisdiction of a set-off or counterclaim 


because the counterdefendant had filed a proof of claim 
arising out of a completely different subject matter." 
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The same court had an earlier occasion to discuss the matter of counter- 
claims filed in a bankruptcy proceeding. In the case of In Re Prima, (cita- 


tion supra), said: 
"Tis section (11 USC 46) has been construed generally 
to mean that, in absence of consent of the proposed 
defendants, who are adverse claimants, suits by the 
trustee can be brought only in the courts where the 
bankrupt could have brought them had bankruptcy not 
intervened, except suits for the recovery of property 
under the sub-sections referred to." 
In that case, each appellant had filed its claim with the trustee for the 
amount due it under a trust deed, concerning which there was no controversy 
as to the debtor's liability. The appellees contended that the filing of 
these claims against the debtor's estate operated as a consent to be sued 
in the bankruptcy court by the trustee on the matters set forth in his 
petition. The Court went on to hold that true, Section 60 of |the Bankruptcy 
Act provides for set-offs and counterclaims in cases of mutual debts and 
credits, but the obligations with which the Court was confronted were not of 
that character, and neither can be offset nor counterclaimed against the 
other. 
The Court of Appeals for the 9th Circuit, in the recent case of Peters 
v. Lines, 275 F. 2a 919, decided March 1 reviewed all the authorities 
and cases concerning the matter presently before this Court. In the Peters 
case, the Court affirmed a judgment entered by the Bankruptcy Court against 
the appellant on a counterclaim filed in the bankruptcy proceeding by the 


trustee. After reviewing the authorities, the Court stated as follows: 


"Thus, five circuits are of the view that the tiling of a 


claim is an implied consent to the bankruptcy court's summary 
jurisdiction of a counterclaim arising from the same trans- 
action as that from which the proof of claim arises. 


"In the case of B.F. Avery & Sons Co. v. Davis (citation supra) 
the Fifth Circuit held that a claimant did not, by filing 


his proof of claim against a bankrupt estate, submit himself 
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to the summiry jurisdiction of the referee to recover 

a preference against him which did not arise out of the 
game transaction as that involved in the claim. Hence, 
the Avery case is distinguished on its facts from the 
line of decisions following the leading case of Florance 
v. Kresge, supra, although it is often cited as holding 
directly contrary to them. fo hold that the filing of a 
proof of claim is to submit to summary jurisdiction on 
@ counterclaim arising from the same transaction is 
quite a different matter from holding that submission 

of a claim is a consent to summary jurisdiction on & 
counterclaim arising from an entirely separate transaction. 


A Bankruptcy Court has the power to adjudicate summarily rights and 
claims to property which is in the actual or constructive possession of the 
Court. If the property is not in the Court's possession and a third person 
asserts a bona fide claim adverse to the receiver or trustee in bankruptcy, 
he has the right to have the merits of his claim adjudicated in suits of the 
ordinary character, with the rights and remedies incident thereto. 


Gelbraith v. Vallely, 256 U.S. 46, 41 S.Ct. 415, 65 L.Ed. 823, Paubel-Scott 
Kitzmiller Co. v. Fox, 264 U.S. 426, 68 L. EA. 770, 4h S.Ct. 396, In The 


Matter of Mid-West Tar Products Corp. Bankrupt, (DC. Ma.) 150 F. Supp. 163. 
Section 2166 of Remington on cy, states that it is not enough 


to destroy the status of a transferee from the bankrupt, in possession of 
the property prior to filing of the bankruptcy petition, as an adverse 
claimant, that the transaction by which he acquired his rights and posses- 
sion is alleged to have been preferential. Re Lummus, 21; F. 891 (D.C. Ga.) 
Re Eurich's Ft. Hamilton Brewery 158 F. 644 (D.C. N.Y.). If, in apparent 
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good faith, he asserts his title and right to possession, he cannot sum- 


marily be deprived of the property. 
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[sf Biward A. Dragon 
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Tt 
The appellee, in his brief, makes three erroneous assumpt’ 
are as follows: 
1. ‘The appellee erroneously assumes that under the November 1958 
agreements, there was a preferential transfer (as defined in the Bankrupt- 
cy Act) of $19,000.00 to the appellants. 
2. The appellee erroneously assumes (2) that the bankrupt corporation 
repurchased its own stock under the November agreements and (b) that such 
repurchase is void or voidable either under the District of Columbia 
Business Corporation Act or under the Bankruptcy Act. 
3. That under Rule 13(b) of the Federal Rules of Civil Procedure, a 
permissive counterclaim may be pleaded by the Trustee and that the Bankrupt- 
cy Court has jurisdiction thereof. 
In their reply brief, the appellants shall address themselves princi- 
pally to the above-mentioned points. 


Ir 
The appellee herein, in his brief, erroneously assumes that under the 
November 1958 agreements, there was a preferential transfer of $19,000.00 
to the appellants. Section 60, sub a, of the Bankruptcy (11 U.8.C. 9a) 


reads as follows: 


of the property of a debtor to or for the benefit of a creditor 
for or on account of an antecedent debt, made or suffered by 
such debtor while insolvent and within four months before the 
filing by or against him of the petition initiating|a proceeding 
under this Act, the effect of which transfer will be to enable 
such creditor to obtain a greater percentage of his |debt than 
some other creditor of the same class." (Underlining added.) 


"(1) A preference is a transfer, as defined in tof a of any 
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It is the position of the appellants, that from March, 1958, until 
the signing of the November agreements, the appellants were in the position 
of having rescinded the transaction of January, 1958, and thereby entitled 
to restitution, or in the possession of an unliquidated claim, or cause 
of action, against the! corporation. In no respect were the appellants 
creditors of the bankrupt corporation. Corbin on Contracts, Vol. 5, 
Sections 1114, 1121 and 1131. 

The very definition of a preferential transfer in the Bankruptcy Act, 
as set forth above, militates against the view of the appellee that a 
preference was made under the November agreements. The appellee takes the 
viewpoint that appellants were stockholders, holders of a debenture, and 
therefore, creditors. A shareholder is not a creditor of a corporation by 


virtue of the fact that he holds stock. The rights of stockholders are 


subordinate to the rights of creditors. Warren v- King, 108 U.S. 389, 2 
S.Ct. 789, 27 L.Bd. 769. As the Supreme Court of the United States said 
in the Warren case, "He is elther one or the other". This rule follows 


from the "trust fund" doctrine. One cannot be both creditor and debtor 
by virtue of his ownership of stock. And one who holds a, certificate of 
stock and claims to be both a creditor and stockholder by. virtue of the 
same contract has the! burden of proving that such an anomalous relation 
exists. 15A Fletcher Sect. 7481. In Re Howell, 6 F.2d 672. Hazel Atlas 
Glass ‘Co. v. Van & Reeves, 8 F.2d cert. denied 269 U.S. 570, 70 
L.Ba 417, 46 $.Ct.26.) Certainly then, it appears that the converse of 
this rule would be equally true, and that is, a person who alleges that 
a stockholder is a creditor by virtue of the former's mere ownership of 


stock tears the burden of proving this anomalous relation. 
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And as stated at Section 2166 of Remington on Bankruptcy, it is not 


enough to destroy the status of a transferee from the bankrupt, in pos- 
session of the property prior to filing of the bankruptcy petition, as an 
adverse claimant, that the transaction by which he acquired his rights and 
possession is alleged to have been preferential. Re Lummus F. 891 
D.C. Ga.), Re Burich's Ft. Hamilton 158 F. 6h (D.C\N.Y.). ‘The 
appellants assert their right to the moneys paid to them under the November 
agreements in good faith and may not be summarily deprived of |their rights 
in the Bankruptcy Court. 


Tir 
Tne appellee erroneously assumes that the bankrupt corporation re- 
purchased its own stock under the November agreements and that such re- 


purchase is void or voidable under the District of Columbia Business 


Corporation Act or under the Bankruptcy Act. 
The appellants reiterate that they rescinded the January |1958 trans- 
action, and that following a period of negotiation, the terms of the 
rescission were set forth in writing and restitution made under the Novem- 
ber agreements. 
The appellee cites no authority for his theory of law that if there 
were such a repurchase, the law of the District of Columbia gives him a 
cause of action against the appellants so as to give rise to a personal 
judgment against the appellants. 
Under the Business Corporation Act of the District of Columbia, (D.C. 
Code Title 29, Sections 901 et seq., 1951 ed. Supp. VIII), the liability 
of the stockholders is limited to the payment for the stock purchased by 
that shareholder. It is likewise clear under that Act, that a repurckase 


~~ « 


of ite own shares of stock while insolvent or a repurchase of its own 
sbares of stock which will render it insolvent is prohibited. A search 

of the Act finds no basis for a cause of action against a shareholder 
selling such stock to'the corporation for a personal judgment for the sell- 
ing price of the stock. 


It is noted, however, that under Section 918 (a)(2),, of Title 29, 


D.C. Code, the directors who vote or assent to such a repurchase are liable 


to the corporation for such amount. It is interesting to note further, 
that the trustee, while indicating such possible misconduct on the part of 
the directors and their Mability under the Act in his report to the Court 
of Sune 11, 1959, has never filed any action against the directors of the 
bankrupt corporation. Also interesting to note, is that all of the 
directors of the bankrupt corporation were among the signatories to the 
November agreements and are among those persons whom the appellants state 
are indispensable parties to the counterclaims. 

The appellee has not shown where the Bankruptcy Act, gives rise to a 
cause of action for a personal judgment against the appellants under sll 


the facts and circumstances of this case. 


IV 
The appellee also erroneously assumes that under Rule 13(b) of the 
Federal Rules of Civil Procedure, a permissive counterclaim may be pleaded 
by the Trustee in a bankruptcy proceeding and that ty that very reason, the 
Bankruptcy Court has jurisdiction thereof. 
By ite very definition, a permissive counterclaim is one which does 
not arise out of the same transaction as that involved in the main clein. 


If the appellee asserts that his counterclaims do not arise out of the same 
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transaction as that involved in the proofs of claim, he thereby concedes 


that the Bankruptcy Court does not have jurisdiction to hear the counter- 


claims. 


A permissive counterclaim, or one unconnected with the transaction 


out of which the claim sued on arises, is not ancillary and requires in- 


dependent grounds of jurisdiction. Lesnik v. Public Indust. 


1h) F.2d 968. Marks v. Spitz (D.C. Mass.) 4 Fed.R. Dec. 348. 


the Federal Rules of Civil Procedure authorizes the assertion, 
claim, of claims which under prior practice had to be asserted 


action, the jurisdiction of the courts was not extended thereby. 


Co 
Although 
by counter= 


e (CA 2 


by separate 
The 


rules merely provide a new procedure by which such claims my be asserted. 


Brown Pa: Mill Co. Inc., v. Mfg. Corp. (D.C.N.Y.), 1 F 


212: 
In Moore's Federal Practice, Vol. 3, Section 13.19, it is 


follows: 


- R. Dec. 


"In the case of the compulsory counterclaim it has been pointed 
out that the counterclaim is regarded as ancillary to the 
opposing party's claim and that jurisdiction which supports the 
latter will also support the counterclaim. The permissive counter- 
claim does not, however, arise out of the transaction or occur- 


rence sued on; it is an independent and unrelated c 
independent jurisdictional grounds to support it, wi 
exception. Set-off is that exception. Certain ma 
not arise out of the transaction sued on can n 


and needs 
one 

that does 

8 be used 


defensively for purposes of set-off; and for purposes of defeat- 
ing or diminishing plaintiff's recovery no independent juris- 


dictional grounds would be needed therefor. But 


no ie sataces 
judgment could be rendered for the counterclaim on set-off 
wnless there were federal jurisdictional grounds to support the 


counterclain." 


Since Rule 13(b) cannot enlarge the jurisdiction of Federal District 


Courts to hear a permissive counterclaim where the counterclaim does not 


come within the jurisdiction of the District Courts, that same 
enlarge the jurisdiction of the Bankruptcy Court to adjudicate 


rule cannot 
& permissive 


ses! 


counterclaim which does not come within the jurisdiction of the Bankruptcy 
Court. The jurisdiction of the Bankruptcy Court is limited by| statute, as 
set forth in the brief for the appellants. The Bankruptcy Court is a 
court of limited jurisdiction, and wnless the counterclaim arises out of 
the same subject matter as that involved in the proof of claim, or as pro- 
vided in Sections 60, 67 and 70 of the Bankruptcy Act (See Brief For 
Appellants, page 15), the Bankruptcy Court does not have jurisdiction to 


hear and adjudicate a permissive counterclain. 


v Se i 


Appellee argues categorically that the appellants bave-féaped the benefits 
of & stock redemption by the facknstceceay while being aware of the 
insolvent status of the corporation at the time of the alleged redemption. 
Appellants point par that this is a mere allegation by the appellee and 
receives no support in the record. 
Further, appellee argues that he need proceed only against the 
appellants who allegedly received monetary consideration under the Novenber 
agreements, and infers that he need not proceed against any other party to. 
the same agreements who received assets of the bankrupt corporation. 
| Appellee shows no authority to sustain his position on this point and the 


appellee refuses to proceed against other parties to the agreements who 


recetved cash or other assets of the corporation cannot be understood by 


the appellants. 
Respectfully submitted: 


/s/__Baward A. 
Edward A. Dragon 
Attorney for appellant, Om 

C. Brown 


/s/__B. Wocdruf? Weever 
B. Woodruff Weaver 
Attorney for appellants, Jeanette 
B. McCusker and Marion B. Bocth 


